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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 

The decisions published herein may be described generally as deci- 
sions which are made in proceedings of a quasi-judicial (as contrasted 
with quasi-legislative) character, and which, under the applicable 
statutes, can be made by the Secretary of Agriculture, or an officer 
authorized by law to act in his stead, only after notice and hearing 
or opportunity for hearing have been given. These decisions do not 
include rules and regulations of general applicability which are 
required to be published in the Federal Register. For reasons of 
policy, the identities of the parties are not reported in decisions issued 
under one statute which expressly authorizes, but does not require the 
publication of the facts and circumstances of a violation, unless the 
Secretary in his decision has specifically ordered or directed such 
publication. 

The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S. C. 1940 ed. 601 e¢ seg.), the Packers 
and Stockyards Act, 1921 (7 U. S. C. 1940 ed. 181 e¢ seg.), and the 
Perishable Agricultural Commodities Act, 1930 (7 U. S. C. 1940 ed. 
499a et seq.). 

The decisions published are numbered serially, in the order in which 
they appear herein, as “Agriculture Decisions”. They may be cited 
by giving the volume and page, for illustration, thus: 1 A. D. 472. 
It is unnecessary to cite the docket or decision number. 

Prior to 1942 the Secretary’s decisions were identified by docket and 
decision numbers, for example, D-578; S. 1150. Such citation of 
a case in these volumes generally indicates that the decision is not 
published in the Agriculture Decisions. 

Current court decisions involving the regulatory laws administered 
by the Department will be published herein. 

An Index-Digest and Subject-Index of the decisions reported and 
the court cases published herein will be found at end of each monthly 
issue, and the cumulative yearly Index-Digest, lists of decisions re- 
ported, statutes, orders, etc., construed, and statistical and other tables 
will be found at the end of No. 12 (December) issue of the Agriculture 
Decisions. 

Copies of monthly issues beginning with January of 1942 of the 
decisions will be available through the Superintendent of Documents, 
U.S. Government Printing Office, Washington 25, D. C. 
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*Hint to important legai and economic points contained in decision. 
in this case will be found in Index-Digest and Subject-Index in this issue of Agriculture Decisions.—Ed, 








CONTENTS 


LIST OF DECISIONS REPORTED 
August 1949 


AGRICULTURE DECISIONS 
Agricultural Marketing Agreement Act of 1937 


BrovucuTon’s Farm Datry, Inc. AMA Doc. No. 72-1. 
Dismissal— Withdrawal of petition-______.__________- 
J. H. Fretman Datry Company. AMA Doc. No. 65-3. 
Dismissal— Withdrawal of petition__.._.__._..-__---_- 
Tue J. Weser Darry Company. AMA Doce. No. 65-4. 
Dismissal— Withdrawal of petition_.__..._..._..-_-_-- 
Voer’s Datrigs, Inc. AMA Doc. Nos. 27-83 and 27-84. 
Order No. 27—Classification of milk—Butter leaving 
plant properly offset against butter received at plant— 
Application of section 2 (d) of rules and regulations— 
Statutes—Construction and interpretation—Sections of 
order revealing plan of classification and pricing—Sec- 
tion 2 (d) of rules and regulations harmonized with sec- 
tion 927.4 (c) of Order—Purpose of amendments to Order 
No. 27, effective August 1, 1945—Purpose of sections 
927.4 (a) (5) and 927.4 (b) of Order and 2 (d) of rules and 
regulations—Validity of section 2 (d) of rules and regu- 
ee oe ee ee eee eee eee ees 


Commodity Exchange Act 


M. RicuTErR Sons, IsADORE RICHTER AND FRED RICHTER. 
CEA Doc. No. 51. Disciplinary proceeding—Violation 
of act—Futures commission merchant—Denial of trad- 
ing privileges on contract markets—Consent order— 
Failure to indicate true parties on books and records— 
Commingling of customers’ funds with funds of futures 
commission merchant— Making false reports—Failure to 
keep proper books and records*_____...._----------- 


Packers and Stockyards Act, 1921 


Union Stock Yarps Company oF OmaHA, P&S Doc. 
No. 344. Increases in rates and charges------------- 
W. A. Rogers anp H. M. GARBER, PARTNERS, d. b. a. 
THE West Sate Barn. P&S Doc. No. 1837. Sus- 
pension of registration—Violations of act and regula- 
tions thereunder—Violation of section 10 of the Federal 
Trade Commission Act—Cease and desist—Custodial 
account for shippers’ proceeds*______....._---------- 





2176 


2177 


2178 


2179 


2180 


2181 


Reference to other points involved 





Page 


861 


861 


862 | 


862 


872 


877 


879 





*Hin 
in this 


‘58 ERNE 





CONTENTS Vv 





AGRICULTURE DECISIONS—Continued 


Perishable Agricultural Commodities Act, 1930 A.D. Page 
Bren Teicuman & Son. PACA Doc. No. 5101. Revo- N° 
¢ cation of license—Repeated and flagrant violations of 
iG Is ne ots sea a Sede a ee 2196 920 
CEREGHINO v. Sanpy Puro. PACA Doc. No. 5159. 
Failure to pay purchase price—Default*___________--- 2190 902 


CuicaGco Fruit & VEGETABLE ExcHANGE v. IDAHO BAKING 


WORE sans Gosia a one ee a ean ees oe a 2189 900 
Ernest E. FapLerR Company v. APACHE DISTRIBUTORS. 
PACA Doc. No. 4766. Dismissal—Failure to prove 
damages—Contract of purchase and sale—Breach of 
Waltatity——Pvidenee?. 2 <8 on os cence oa eoe 2204 975 
861 FLetIscHer Bros. & DanziGer, Inc. v. Horowitz & GRILL. 
PACA. Dee. Nos (ee oo cnc oat ag once anaes 2197 927 
861 FLeiscHER Bros. & Danziger, Inc. v. Kina Bros. 
PACA, Diao. Ne: SAGs... 22 cooks eens eessea os 2198 934 
862 | FLeIscHER Bros. & Danzicer, Inc. v. L & M Tomato 
Distrisutors. PACA Doc. No. 5028_.__------------ 2199 941 
FLEeIscHER Bros. & Danzicer, Inc. v. PowER PRODUCE 
Company. PACA Doe. No. 5087... ....222...-+---~- 2200 948 
FLeIscHer Bros. & Danzicer, Inc. v. SoLomon Bros. & 
BeRossy. PACA Doe: No: $000.2... .2.-..~.2522- 2201 955 
Failure to pay purchase price—Failure to prove mak- 
ing of express warranty—Effect of purchase after 
inspection—Jurisdiction of Secretary—Power of 
administrative body to determine constitutionality 
of statute—Lack of right of trial by jury—Trans- 
action constituting interstate commerce* a 
362 GoLpsTEIN v. APostoLos Propuce. PACA Doc. No. 
5145. Failure to pay purchase price—Default*_---_-- 2183 822 
Joun H. Barr Company v. Ipano Baxkina Potato Dis- 
TRiBUTORS, Inc. PACA Doc. No. 5036. Failure to 
DOG PUROREGE NOt 85-5 os eet sarees 2186 888 
Kato v. Sanpy Puro. PACA Doc. No. 5158. Failure 
10: DE NIIOIENE DIOR 6 6.55 ce cc one ensneuseoaoes 2191 904 
Post Propuce Company v. HarrRisBuRG DariLty MARKET. 
PACA Doc. No. 4916. Failure to pay purchase price— 
72 Breach of contract of purchase and sale—Special dam- 
ages—Loss of profits—Damages—Evidence—Sale not 
Ot GIN OR WERT os wos torwardkacccauseeeeeaaase 2187 890 
77 TABENKEN v. D. C. Fiores & Co., Inc. PACA Doc. No. 
O168,. Unievwial rojeation® —.....- .22.c nen ccscntaaces 2188 898 
Wou.iais v. NortHwest DEHYDRATORS AND Matoy 
i Brotuers. PACA Doc. No. 4976. Failure to pay 
WONGUMEN BIN 5.5 oo oe ona uanasacduawanoe eas 2184 884 
PACA Doc. No. 4851. Dismissal—Failure to sustain 
9 burden of proof of breach of warranty*-_--_-..--------- 2192 906 


Page 


SRE 


*Hint to important legal and economic points contained in decision. Reference to other points involved 
in this case will be found in Index-Digest and Subject-Index in this issue of Agriculture Decisions.—Ed. 


a 
so 








AGRICULTURE DECISIONS—Continued 
Perishable Agricultural Commodities Act, 1930—Continued 


*Hint to important legal and economic points contained in decision. 
{in this case will be found in Index-Digest and Subject-Index in this issue of Agriculture Decisions.—Ed. 





CONTENTS 


PACA Doc. No. 4878. Dismissal—Evidence establish- 
ing produce met contract specifications—Failure to give 
notice of breach within time specified—Lack of jurisdic- 
tion over counterclaim—Claim not filed within limita- 
Ley Ch 4 a ae a UU Ne Meee es Mt Lt Re ba 


PACA Doc. No. 4996. Dismissal—Failure to prove 
SRO tens ok ee ere re eee ee oer es Ser nee 
PACA Doc. No. 5019. Dismissal—Settlement between 
SR ee ae ee eae tae eee 
PACA Doc. No. 5021. Dismissal—Failure to comply 


with requirements of statute of frauds*__.____________ 
PACA Doc. No. 5038. Dismissal—Mutual rescission of 
contract—Contract of purchase and sale*____________- 
PACA Doc. No. 5077. Dismissal—Withdrawal of com- 
MRR Aa) Se a eee reel Soe ee eee ee as eS 


COURT DECISIONS 
Perishable Agricultural Commodities Act, 1930 


JosepH MartTINELLI & Co., INc. v. Stmon SrEGEL Com- 
pany (U.S. D. C. D. of Mass., 1949). Right of buyer 
on an f. o. b. acceptance final basis to reject commodity 
because of fraud—Right of buyer on an f. o. b. accept- 
ance final basis to avoid contract induced by fraud— 
Effect of discovery of fraud after breach of contract— 
Fraud as a defense after its discovery—Contract in- 
duced by fraud voidable—Election of remedy by party 
defrauded—Right to recover damages for fraud by party 
breaching contract—Court decisions distinguished *___- 


Heterenee to cumulative materml................2.=........-.<. 
Cumulative list of Court Decisions published in Agriculture Deci- 
NN cs Bact Mere a eae gs Soeaeiet en as ace eo TR as ed I 


INDEX-DIGEST AND SUBJECT-INDEX 


Index-Digest and Subject-Index of Agriculture Decisions- - -_----_- 
Index-Digest and Subject-Index of Court Decisions- -------------- 


A.D. 
No. 
2194 90) 
2202 = 963 
2185 887 
2195 917 
2203 =: 967 
2193 909 
Court 
Docket 
No. Page 
4391 981 
aie ie IxX-x 
XI-XIX 
ee 986 
one ears 999 





Page 


ORR Ts, 


Reference to other points involved 







of | 
(16 


Cit 


De 


Cit 





Page 


904 
963 
887 
917 
967 


909 


981 


=x 


IX 


86 
99 


red 


ATTENTION 


The following cumulative material will be found in the December issue (No. 12) 
of Agriculture Decisions, Volumes 1 (1942), 2 (1943), 3 (1944), 4 (1945), 5 
(1946), 6 (1947), and 7 1948), respectively : 

Citations in Agriculture De- 


cisions : Volume No. and Page 


Statutes, orders, etc....- 1: 811; 2: 796; 3: 1179; 4: 1011; 5: 9387; 6: 1194; 
7: 1243 
Agriculture decisions--___. 1:815;2:801;3:1185; 4: 1015; 5: 940; 6: 1199; 
7: 1250 
Court decisions_____---__ 1: 817; 2: 804; 3: 1191; 4: 1021; 5: 945; 6: 1207; 
7: 1255 
Decisions overruled by Secre- 
tary of Agriculture_______-_ 1: 819° 
Citations in Court Decisions: 
Statutes, orders, etc------- 2: 799; 3: 1182; 5: 9388; 6: 1197; 7: 1248 
Appeals from Secretary’s deci- 
sions (actions for review by 
COURUEY oo es 1: 820; 2: 806; 3: 1193; 4: 1024; 5: 948; 6: 1218; 
7: 1259 
Disposition of Appeals (ac- 
tions for review) from Sec- 
retary’s decisions by 
a ee eee 1: 821; 2: 808; 3: 1194; 4: 1025; 5: 949; 6: 1216; 
7: 1260 


Agriculture Decisions cited by 
courts and other authorities. 1: 821; 2:809;3:1195; 4: 1027; 5: 950; 6: 1218; 


7: 1262 
Commodities involved in PACA 
PROCOCGOS . Wns icccwecame 1: 822; 2: 810; 3: 1196; 4:1028; 5: 951; 6: 1219; 
7: 1264 
Decisions and docket numbers 
arranged in consecutive 
OREN ccecciemtocmuasums 1: 823; 2: 811; 3: 1200; 4: 1031; 5: 953; 6: 1221; 
7: 1266 


Docket numbers and decisions 


arranged in consecutive 
1: 825; 2: 813; 3: 1203; 4: 1034; 5: 956; 6: 1225; 


7: 1270 


*HistToricaL Nots.—The Secretary’s decision in In re Thatford Live Poultry, Ino., 1 
A. D. 435, decided June 3, 1942, overruled prior decisions (Table of Decisions Overruled 
1 A. D. 819) as precedents because of lack of regulation requiring current assets to exceed 
current liability by at least 25 percent of average weekly purchases. Since that decision, 
regulation (9 CFR Cum. Supp. 201.14) setting up a standard of financial qualifications has 
been promulgated. In re Albert Bree, 3 A. D. 255 (1944).—Ed. 
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5: 965 
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2: 803; 3:1190; 5: 944 


3:1190; 4: 1020 


2: 821; 3: 1212; 5: iv—vi; 6: v-ix; 7: v—-xi 


7: 1254 


5: 944; 6: 1206 


6: 1206; 7: 1254 


1: 836; 2: 822; 3: 1214; 4: 1045; 5: 967; 6: 1244; 
7: 12938 
2: 870; 3: 1292; 5: 1027; 6: 1884; 7: 1271 


1: 850; 2:882; 3:1318; 4:1119; 5:1042; 
6: 1347; 7: 1400 
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PUBLISHED IN 
AGRICULTURE DECISIONS 


Administrative Procedure Act 


(Agricultural Marketing Agreement Act of 1937) Volume: Page 
Avon Dairy Company e¢ al v. Hisaman, 69 F. Supp. 500 (1946) Denial 
of application to postpone effective date of Order No, 75_._--___ om OSE 


Agriculture and Markets Law of N. Y. 

H. P. Hood & Sons, Inc. v. Du Mond, 336 U. S. 525 (1949) Commerce— 
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by burdening of interstate commerce—Lack of power of State to 
accord its consumers preferred right of purchase—Relationship be- 
tween intrastate and interstate activities—Absence of congres- 
sional action—Lack of power of State to advance its commercial 
interests by curtailing movement of articles of commerce—Health 
and safety of people—Lack of power of State to regulate article 
of interstate commerce—Lack of power of State to suppress competi- 
tion—Nature of economic system fostered by the commerce clause— 
Federal and State regulation of milk—Police power of state—Power 
of Congress to curtail shipments of milk in interstate commerce— 
Lack of power of State to impose restraint on interstate commerce— 
Agricultural Marketing Agreement Act of 1937—Policy of Congress 
with reference to interstate flow of milk—State limitation on export 

ro of milk prohibited by Agricultural Marketing Agreement Act— 
Object of Federal program—Court decisions compared and distin- 
NI ih cc sic cpg argh hata a ac is aa ae 8: 453 
Agricultural Marketing Agreement Act of 1937 
Bailey Farm Dairy Co. et al. v. Anderson, 157 F. 2d 87 (1946) Legality 
and constitutionality of classification provisions of Order No. 3— 6: 611 

Bailey Farm Dairy Co., et al. v. Jones, 61 F. Supp. 209 (1945) Classi- 
SUC Sign a a iia tie einer eter idee nama aaekoes 5:43 

Barron Coop. Creamery et al. v. Wickard, 140 F. 2d 485 (1944) Re- 
classification of milk downward as not authorizing scaling upward_ 3: 692 

Beatrice Creamery Company et al. v. Anderson, 75 F. Supp. 363 
(1947) Validity of Order No. 68—Inapplicability of de minimis 
doctrine—De novo hearing—Assailed findings supported by evi- 
dence—Failure to spread parity upon record--._.--____--________ 6: 969 

OC. J. Weiland and Son Dairy Products Company, Inc., v. Wickard, 
Secretary of Agriculture, 68 F. Supp. 93 (1946) Judicial review of 
Secretary’s order—Overpayments—Variation in total butterfat 


*Cumulative Index-Digest of the court cases will be found in the December issue (No. 12) 
of Agriculture Decisions: 2 A. D. 870; A. D. 1292; 5 A. D. 1027; and 6 A. D. 1334.—Ed. 
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of strict rules of evidence—Effect of failure to establish substantial 
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A Oe Sd a aaa 7:43 
Elm Spring Farm, Inc. et al. v. United States, 127 F. 2d 920 (1942) 
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Fairview Creamery, Inc. v. Wickard, 42 F. Supp. 757 (1942) Calculat- 
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service payments—Inapplicability of doctrine of res judicata to 
decisions of administrative officers and boards______------------- 5:510 
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protest undue delay in making reclassification-_____--_--------_- 6: 1036 
La Verne Co-op. Citrus Ass’n et al. v. United States, 143 F. 2d 415 
(1944) Exhaustion of administrative remedy_-_---------------- 8: 921 


M. H. Renken Dairy Co. v. Wickard, 45 F. Supp. 332 (1942) Order 
20, 27 er et services payments... nonce eecncu 3: 316 
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*Certiorari denied by the Supreme Court on December 6, 1948.—Ed. 
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UNITED STATES DEPARTMENT OF AGRICULTURE 
BEFORE THE SECRETARY OF AGRICULTURE 


AGRICULTURE DECISIONS 
(A. D. 2176) 


In re Brouguton’s Farm Dairy, Inc. AMA Doc. No. 72-1. De- 
cided August 18, 1949. 


Dismissal—Withdrawal of Petition 
Petition considered withdrawn upon request of petitioner and consent of 
respondent. 
Mr. William M. Summers of Marietta, Ohio, for petitioner. Mr. John M. Durbin 
for Production and Marketing Administration. 


Decision by Thomas J. Flavin, Judicial Officer 
ORDERING GRANTING PERMISSION TO WITHDRAW PETITION 


In this proceeding under Section 8c (15) (A) of the Agricultural 
Adjustment Act (1933), as amended and as reenacted and amended 
by the Agricultural Marketing Agreement Act of 1937 (7 U. S. C. 
601 et seg.), petitioner on June 29, 1949, requested permission to with- 
draw its petition since there was nothing of a controversial nature 
pending at that time. The respondent has consented to the withdrawal. 
Hence, the petitioner’s request is granted and the petition is considered 


withdrawn. 


(A. D. 2177) 


In re J. H. Fretman Datry Company. AMA Doc. No. 65-3. De- 
cided August 18, 1949. 


Dismissal— Withdrawal of Petition 
Petition considered withdrawn upon request of petitioner and consent of re- 
spondent. 


Mr. Robert N. Gorman, of Gorman, Silversteen and Davis, of Cincinnati, Ohio 
for petitioner. Mr. John M. Durbin for Production and Marketing Admin- 


istration. 
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Decision by Thomas J. Flavin, Judicial Officer. 


ORDERING GRANTING PERMISSION TO WITHDRAW PETITION 


In this proceeding under Section 8c (15) (A) of the Agricultural 
Adjustment Act (1933), as amended and as reenacted and amended 
by the Agricultural Marketing Agreement Act of 1937 (7 U. S. C. 
601 et seg.), petitioner, on July 7, 1949, requested permission to with- 
draw its petition since there was nothing of a controversial nature 
pending at that time. The respondent has consented to the with- 
drawal. Hence, the petitioner’s request is granted and the petition is 

_considered withdrawn. 


(A. D. 2178) 


In re Tue J. Weser Datry Company. AMA Doc. No. 65-4. De- 
cided August 18, 1949. 


Dismissal—Withdrawal of Petiiton 
Petition considered withdrawn upon request of petitioner and consent of re- 
spondent. 


Mr. Robert N. Gorman, of Gorman, Silversteen and Davis, of Cincinnati, Ohio, 
for petitioner. Mr. John M. Durbin for Production and Marketing Admin- 


istration. 


Decision by Thomas J. Flavin, Judicial Officer. 
ORDERING GRANTING PERMISSION TO WITHDRAW PETITION 


In this proceeding under Section 8c (15) (A) of the Agricultural 
Adjustment Act (1933), as amended and as reenacted and amended by 
the Agricultural Marketing Agreement Act of 1937 (7 U. S. C. 601 
et seq.), petitioner, on July 7, 1949, requested permission to withdraw 
its petition since there was nothing of a controversial nature pending 
at that time. The respondent has consented to the withdrawal. 
Hence, the petitioner’s request is granted and the petition is considered 
withdrawn. 


(A. D. 2179) 


In re Voer’s Datrtes, Inc. AMA Doc. Nos. 27-83 and 27-84. De- 
cided August 19, 1949. 


Order No. 27—Classification of Milk—Butter Leaving Plant Properly Offset 
Against Butter Received at Plant—Application of Section 2 (d) of Rules and 


Regulations 
Where handler of milk subject to Order No. 27 as amended, regulating the 
handling of milk in the New York Metropolitan Milk Marketing Area, com- 
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plained that it reported certain milk received from producers in Class IV—A, 
but that the market administrator erroneously changed this classification to 
Class II-B and II-F, thereby increasing the handler’s payment obligations 
under the Order, and the record discloses that during the months involved, 
the handler had butter from other sources in its plant, which petitioner also 
used in the manufacture of ice cream mix and condensed milk, the Judicial 
Officer held that by virtue of the application of section 2 (d) of the rules 
and regulations covering accounting for milk under the Order, the butter 
leaving the plant was properly offset against the butter coming in or on 
hand at the plant, requiring the producer milk in question to be accounted 
for and classified in other than the IV—A classification, and upheld the validity 
of section 2 (d) of the rules and regulations providing for such allocation 
of producer milk.* 


Statutes—Construction and Interpretation—Sections of Order Revealing Plan 


of Classification and Pricing 


It is essential to observe that the introductory sentence in section 927.4 (c) of 


the Order states that the classes of milk shall be defined in that section 
subject to all the conditions set forth in (a) and (b) of this section, that 
section 927.4 (a) (5) prescribes the setting up of accounting procedures 
to be used in connection with the classification, that section 927.4 (b) provides 
for the issuance of rules and regulations embodying the accounting proce- 
dures, and that when these portions of section 927.4 are read together with 
section 927.4 (c) and the reporting requirements in section 927.6 (a), the 
general plan of classification and pricing contemplated by the Order is seen.* 


Statutes—Construction and Interpretation—Section 2 (d) of Rules and 


Regulations Harmonized With Section 927.4 (c) of Order 


The classification provisions of section 927.4 do not constitute a plan of classifi- 


cation upon the basis of specific use of particular milk or butterfat received 
but provide for the initial classification in total of all milk or butterfat 
received or on hand in a plant for each monthly period without reference 
to particular milk or butterfat or sources thereof, and then the establishment 
of the classification of milk received from producers by the application of 
the accounting procedures, whereas section 927.4 (a) (5) of the Order 
specifically provides for allocation and proration of milk among the classifi- 
eations at a plant, which is quite the opposite of classifying a particular 
lot of milk by specific use of that particular milk and, therefore, the con- 
clusion is reached that section 2 (d) of the rules and regulations is not in 
conflict with section 927.4 (c) of the Order.* 


Order No. 27—Purpose of Amendments to Order No. 27, Effective August 1, 
1945—Purpose of Sections 927.4 (a) (5) and 927.4 (b) of Order and 
2 (d) of Rules and Regulations 


The amendments to the Order, effective August 1, 1945, adopted the method of 
having accounting procedures prescribed by rules and regulations rather than 
either (1) attempting to spell out all the technical steps in the Order, 
methodology which requires producer referendum every time a change in 
the accounting procedures is made, or (2) leaving the accounting procedures 


*Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 
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to the unfettered, private instructions of the market administrator to his 
staff, and the purpose of sections 927.4 (a) (5) and 927.4 (b) of the Order 
is to authorize such accounting procedures as provided for in section 2 (d) of 
the rules and regulations, and this intent of the Order is clearly settled by 
the history of the sections of the Order and the rules and regulations 
referred to herein.* 


Order No. 27—Validity of Section 2 (d) of Rules and Regulations 


Handler’s contention that section 2 (d) of the rules and regulations under the 
Order cannot be authorized as a matter of law but must be contained in the 
Order itself, is untenable, as an accounting rule which provides for off- 
setting butter coming out of a plant from butter coming in or on hand at 
a plant is not such a tremendously substantive matter that it can be valid 
only when specifically contained in the Order itself and, if embodied in the 
Order itself, the rule would be valid under the act, the Order authorizes its 
issuance.* 

Mr. Edward L. Cole, of New York, N. Y., for petitioner. Messrs. Julius C. Krause 
and John G. Liebert for Production and Marketing Administration. Mr. 
Jack W. Bain, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
DECISION AND ORDER 


In this proceeding under Section 8c (15) (A) of the Agricultural 
Adjustment Act (1933), as amended and as reenacted and amended 
by the Agricultural Marketing Agreement Act of 1937 (7 U.S. C. 
601 et seq.), two petitions filed by Vogt’s Dairies, Inc., were consoli- 
dated by agreement. Petitioner is a handler under Order No. 27 as 
amended regulating the handling of milk in the New York metro- 
politan milk marketing area. As such, petitioner is of course subject 
to the requirements of the order covering the reporting of its receipts 
and utilization of milk and the making of payments to producers for 
milk. The petitions complain that petitioner reported certain milk 
received from producers in Class IV—A but that the market admin- 
istrator for Order No. 27 as amended, C. J. Blanford, disallowed this 
reported classification and changed the classification to Classes 1I-B 
and II-F, thereby increasing petitioner’s payment obligations under 
the order. Petitioner contends that this action of the market admin- 
istrator was not in accordance with law. An answer filed by the 
Production and Marketing Administration claims that the market 
administrator acted properly and in accordance with the order and 
the rules and regulations issued thereunder. 

On December 29, 1947, a hearing on the petitions was held in New 
York City before Jack W. Bain, Office of Hearing Examiners, United 


*Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 
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States Department of Agriculture, who had been appointed as pre- 
siding officer. Edward L. Cole of New York City appeared for the 
petitioner and John G. Liebert and Julius C. Krause, Office of the 
Solicitor, appeared for the respondent. After the hearing both par- 
ties were given time within which to file briefs. The presiding officer 
issued his report on October 26, 1948, in which he recommended that 
the relief requested by petitioner be granted. The respondent filed 
exceptions thereto and oral argument was held before me in New 
York City on March 9, 1949. 

The controversy involves the correct classification of milk received 
from producers at petitioner’s plant in New Kingston, New York. 
Petitioner says that the milk in question was made into butter, that 
this butter left petitioner’s plant in the form of butter or was on hand 
at the plant as butter at the end of the month, and that petitioner is 
entitled to the classification of IV-A under the order. On the other 
hand, during the months involved, petitioner had butter from other 
sources in its plant which petitioner says was used in the manufacture 
of ice cream mix and condensed milk. But by virtue of the applica- 
tion of section 2 (d) of the rules and regulations covering accounting 
for milk under the order, the butter leaving the plant was offset 
against the butter coming in or on hand at the plant, requiring the 
producer milk in question to be accounted for and classified in other 
than the IV—A classification. For the purpose of adjudicating the 
validity of section 2 (d) of the rules and regulations, respondent 
stipulated that the producer milk in question was manufactured into, 
and left the plant as, butter. 


FINDINGS OF FACT 


1. Petitioner is a handler under Order No. 27 as amended, the order 
regulating the handling of milk in the New York metropolitan milk 
marketing area. The petitioner operates a milk plant at New Kings- 
ton, New York. 

2. During November and December, 1946, and January, February 
and March, 1947, petitioner received the following amounts of milk 
from persons who are producers as defined in the order (as indicated 
by its reports) : 


Pounds 
IER a ki 5 ol a ea 266, 468 
I ON oe oo os ee eee rcwaee ae eee 269, 945 
WINS Bi oo ae eee eee 303, 917 
rns: TOES oo oo ee ee ene aes 319, 248 


BORO: TOOT oo oc ce eek ee aeaeueseeree 447,178 
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3. The milk described above in Finding of Fact 2 was reported to 
the market administrator for the order as having been utilized in the 


following classes: 

November 1946: Pounds 
NN tS a a la Rt 110, 489 
a, 46, 489 
et a a Nh ee 109, 490 

December 1946: 
iia ceca 7, 906 
AN a a aS 262, 034 

January 1947; 

A ce ers 303, 917 

February 1947: 
aN gs eee eee ores 319, 248 

March 1947: 

OUI om a ia hd) as Sel 6, 553 
Rn a St 440, 625 


4. After the usual audits of petitioner’s records by the market ad- 
ministrator, the following adjustments were made by the market ad- 
ministrator with the result that petitioner was debited a total of 
$5,635.78 by the market administrator : 


November 1946, 30,459 pounds: Pounds 
ER nn a ee 71, 986 
RB 5 he A 8, 473 

December 1946, 262,039 pounds: 

I RR Se et 250, 828 
SEN OT 13,25 

January 1947, 303,917 pounds: 

PIRI RM Nh I 294, 416 
OOO ecclae be 9, 501 

February 1947, 319,248 pounds: 

a es 307, 519 
FIR A a a 11, 729 

March 1947, 440,625 pounds: 
eR a os ee ote ee eee ee, 415, 501 
STON ie i ee 25, 124 


5. The audit adjustments described in Finding of Fact 4 were the 
result of the application of section 2 (d) of the rules and regulations 
issued pursuant to section 927.4 (a) (5) and section 927.4 (b) of the 
order. 

6. Section 927.4 (a) (5) of the order as amended provides in part 
as follows: 

“(5) Accounting procedure. The accounting procedure for classifying milk 
pursuant to this section, including the conversion factors to be used in the absence 


of specific weights and tests, and the specific definitions of products included in 
each class, shall be set up by the market administrator pursuant to (b) of this 
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section. Such accounting procedure shall be in accordance with the following 
general principles: 

“(i) Milk, cream, plain condensed milk, or skim milk received from pool plants 
or from producers shall be assigned as far as possible to Class I-A, Class II—A, 
Class II-B, or Class V-A, unless such classification is based on some product 
leaving or on hand at the plant in some form other than milk, cream, plain con- 
densed milk, frozen desserts or homogenized mixtures, skim milk, or other than 
cultured or flavored milk drinks shipped or distributed in the marketing area. 

“(ii) If milk, cream, plain condensed milk, or skim milk is received at a plant 
from producers or from pool plants and in like form from dairy farmers not 
producers or from non-pool plants, the total milk equivalent of such products 
from producers and pool plants, and the total milk or milk equivalent from dairy 
farmers not producers and non-pool plants shall be assigned pro rata to the total 
classification of all such milk or milk equivalent after the assignment in accord- 
ance with (i) of this subparagraph. * * *” 


7. Section 927.4 (b) of the order prescribes a procedure for the is- 
suance of rules and regulations covering the accounting procedures, 
No question is raised in this proceeding as to the regularity of the issu- 
ance of the pertinent rules and regulations. 

8. Section 2 of the rules and regulations issued by the market ad- 
ministrator and approved by the Secretary of Agriculture provides 
in part as follows: 

“Sec. 2. Procedure for accounting for the receipt and disposition of butterfat, 
and plant loss. Milk shall be classified and accounted for on a monthly basis 
in accordance with the form in which the butterfat from such milk is held at 
or moved from the plant at which classification is to be determined pursuant to 
Sec. 927.4 (a) (3) of the Orders. Before classifying milk the butterfat in milk 
shall be accounted for in accordance with provisions of this section and shall be 
classified in the same classes as the milk equivalent of such butterfat is required, 
pursuant to Sec. 927.4 of the Orders, to be classified. Any deductions or addi- 
tions required in any paragraph shall be made to the result obtained after all 
additions or deductions required in the preceding paragraphs have been 


made. * * * 
“(d) Deduct butterfat in opening inventories or received in forms other than 


milk, cultured or flavored milk drinks, cream, sour cream, plain condensed milk, 
frozen desserts, and homogenized mixtures from butterfat leaving the plant or in 
the closing inventories at the plant in like forms to the extent possible. * * *” 


9. Section 927.4 (c) of the order as amended provides in part as 


follows: 


“(e) Subject to all of the conditions set forth in (a) and (b) of this section, 


the classes of milk shall be as follows: * * * 
“(11) Class IV—A milk shall be all milk the butterfat from which leaves or 


is on hand at a plant in the form of butter.” 

10. For the months in issue, there were amounts of butter in the 
opening inventories or received at the plant during the month. Ap- 
plying section 2 (d) of the rules and regulations resulted in the off- 
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setting of the butter leaving the plant to the extent of the amounts); 
of butter in the opening monthly inventories or received at the plant! 
during the month. Consequently, the adjustments by the market) 
administrator set out in Finding of Fact 4 were made, It was stipu- : 1 
lated by the parties for the purpose of adjudicating the validity of —« 
section 2 (d) that the milk reclassified to II-B and II-F was man-| 
ufactured into butter by petitioner and that the butter left petitioner’s 
plant as butter. 


ae 


CONCLUSIONS 


and regulations to effectuate the terms of section 927.4 of the order. 
The gist of petitioner’s argument, as summarized in its reply brief, | 
is as follows: 


4p wmty 


| 
1 
1 
The central problem is the validity of section 2 (d) of the rules | 
{ 


“* * * (1) the effect of the regulation in dispute was to change the classi- | 
fication of the milk; (2) hence, the application of the regulation was, in effect, 
a change in or amendment of the Order; (3) such a change in the basis of 
classification is of a legislative character equal in dignity to the process which 
gave rise to the Order and should have been consummated in the same manner 
in which the Order and amendments thereto are adopted; (4) if the Order itself 
contemplated any such action by the Market Administrator, it would have been 
an unconstitutional, if not otherwise illegal, subdelegation of legislative power; 
and (5) if the Order did not contemplate it, then the regulation was an uncon- 
stitutional, if not illegal, assumption of such legislative power by the Market 
Administrator.” 


— 


Petitioner’s main contention then is that, since it has been con- 
ceded (for the purposes of adjudicating the validity of the pertinent 
provisions of the regulations) that the producer milk in question was 
made into, and moved from the plant as, butter, petitioner was en- 
titled under section 927.4 (c) (11) of the order to the classification 
of this milk as IV-A. Petitioner contends that the application of 
the rules and regulations cannot deprive petitioner of this classifica- 
tion for the producer milk in question. The examiner agreed with 
this point of view of petitioner. 

The classification provisions of section 927.4 (c) of the order are | 
not unqualified prescriptions for the classification of a particular lot 
of milk received at a plant according to the specific use in a particular 
class of that particular milk. The first sentence in section 927.4 (a) 
of the order provides for the classification of all milk the classifica- 
tion of which is necessary in order to establish the classification of 
milk received from producers. This is quite different from provisions 
that would simply say that particular milk received from producers 
shall be classified according to the utilization of that particular milk. 
The introductory sentence in 927.4 (c) states that the classes of milk 
shall be defined in that section “Subject to all of the conditions set 
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ounts’ = forth in (a) and (b) of this section.” [Emphasis supplied.] Sec- 
plant! —_ tion 927.4 (a) (5) prescribes the setting up of accounting procedures 
arket i to be used in connection with classification and section 927.4 (b) pro- 
tipu-— yides for the issuance of rules and regulations embodying the ac- 
ty off counting procedures. When these portions of 927.4 are read together 
man- | with section 927.4 (c) and the reporting requirements in section 927.6 
ner’s (a),! the general plan of classification and pricing contemplated by 


5 the order is seen. This general plant is not one of classification upon 
_ the basis of specific use of particular milk or butterfat received * but 
rules the initial classification in total of all milk or butterfat received or on 


rder. | hand in a plant for each monthly period without reference to par- 
rief, | ticular milk or butterfat or sources thereof and then the establish- 
ment of the classification of milk received from producers by the ap- 
— plication of the accounting procedures. Section 927.4 (a) (5) of the 
ffect. | order specifically provides for allocation and proration of milk among 
is of the classifications at a plant which is quite the opposite of classifying 
hich a particular lot of milk by specific use of that particular milk. What 
nner has been said so far shows that, in our opinion, section 2 (d) of the 
tself 7 
hie rules and regulations does not conflict with section 927.4 (c) of the 
wer: order. 
con- We proceed then to consideration of section 927.4 (a) (5) and sec- 
rket tion 927.4 (b) of the order. These parts of the order provide for 
the issuance of accounting procedures in rules and regulations to be 
on- | issued by the methods prescribed. There is no question in the case 
ent | as to the regularity of the issuance. Section 927.4 (b) says that the 
was | accounting procedure shall be in accordance with three general prin- 
en- ciples. The first of these principles, as seen from paragraph (i) of 
ion 927.4 (a) (5), quoted in Finding of Fact 6, is that milk, cream, plain 
of | condensed milk or skim milk received from pool plants or producers 
ca- shall be assigned as far as possible to Class I-A, Class II-A, Class 
ith | II-B or Class V—A unless such classification is based on some product 
leaving or on hand at the plant in some form other than milk, cream, 
are | es 

1“Sec. 927.6 Reports of handlers. (a) Monthly reports. On or before the 10th 
lot day of each month, each handler shall report to the market administrator, for the preceding 
lar month, in the manner and on forms prescribed by the market administrator, with respect 
: to milk or milk products received at each of his pool plants, and at each of his plants 
a) where milk or milk products subject to payments under Sec. 927.9 (h) were handled, the 
Ca- following : 

“(1) The total quantity of milk and of each milk product, with the average butterfat 
of content thereof, received from dairy farmers, from other plants, from such handler’s own 
ns farm, from other handlers, and from other sources ; 

“(2) The total quantity of milk and of each milk product moved out of, or on hand at, 
ers such plant, the average butterfat content thereof, and the destination of any milk or milk 
lk. product the classification of which wholly or partially depends upon its destination, moved 
; out of such plant; * * *.” 
uk 2 Of course if there is only milk received from producers to be accounted for at a plant, 


set there is no problem. 
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plain condensed milk, frozen desserts or homogenized mixtures, skim 
milk or other than cultured or flavored milk drinks shipped or dis- 
tributed in the marketing area. This first principle illustrates our 
conclusions above that the accounting for, and classification of, milk 
and butterfat leaving or on hand at a plant are first determined with- 
out reference to any particular milk or butterfat received and that 
these classifications are then allocated or prorated to the milk and 
butterfat received. 

The application of 2 (d) of the rules and regulations does not do 
violence to this principle. On the contrary, this principle specifi- 
cally authorizes and calls for accounting procedure which would as- 
’ sign milk from producers to Class I-A, Class II-A, Class II-B, or 
Class V—A unless such classification (not the particular milk or but- 
terfat used in the product establishing the classification) is based on 
some product (not the particular milk utilized in the product) other 
than etc. There were II-B classifications at the plant for the months 
involved which did not come within the “unless” clause. Hence with 
respect to the II-B classifications protested here, which make up 
most of petitioner’s case, it seems plain that there is specific author- 
ization for what was done because the operation of applying 2 (d) 
was to allocate the producer milk to the II-B classification. 

Aside from this consideration, we think that section 2 (d) of the 
rules and regulations is authorized under the order. It is not con- 
sidered that because section 927.4 (a) mentions three general prin- 
ciples of the accounting procedures to be prescribed that nothing 
specifically mentioned in these general principles becomes unauthor- 
ized under the order. The intent was to authorize the issuance of 
rules and regulations governing the accounting and the classification 
of milk and butterfat. It is common knowledge to those in the indus- 
try and those having something to do with the administration of the 
order that accounting for milk and butterfat is an extremely detailed 
and complicated subject. The amendments to the order effective 
August 1, 1945, adopted the method of having the accounting pro- 
cedures prescribed by rules and regulations rather than either (1) 
attempting to spell out all the technical steps in the order, a method- 
ology which would require a producer referendum every time a change 
in the accounting procedure was made, or (2) leaving the accounting 
procedures to the unfettered private instructions of the market ad- 
ministrator to his staff. The purpose of section 927.4 (a) (5) and 
section 927.4 (b) was to authorize such accounting steps as section 
2 (d) of the rules and regulations in the rules and regulations to be 
issued covering accounting procedures. 
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Any doubts as to the intent of the order upon this score are settled 
by the history of section 927.4 (a) (5) and section 927.4 (b) and the 
rules and regulations covering accounting procedures. We think 
this history not only relevant in this proceeding but significant. The 
original notice of hearing upon proposed amendments to the order, 
published July 14, 1944, eventuating in the amendments to the order 
effective August 1, 1945, which include section 927.4 in issue here, 
proposed a hearing also at the same time upon Exhibit A to the notice, 
proposed “Rules and Regulations for Accounting for and Classify- 
ing Butterfat and Skim Milk.” Section 3 (d) of these proposed rules 
and regulations is the same as section 2 (d) attacked by petitioner. 
Throughout the procedural steps thereafter which preceded the issu- 
ance of the amendments effective August 1, 1945, it was apparent 
that the accounting step contained in section 2 (d) was intended to be 
contained in rules and regulations covering accounting procedures.‘ 

The only remaining question is whether the contested 2 (d), despite 
the authority in the order for its adoption in the rules and regulations, 
cannot be so authorized as a matter of law but must be contained in 
the order itself. We have mentioned above that the accounting pro- 
cedures are extremely detailed and complicated. A glance at the 
rules and regulations shows this to be true. An accounting rule 
which provides for offsetting butter coming out of a plant from but- 
ter coming in or on hand at a plant is not such tremendously substan- 
tive matter that it can be valid only when specifically contained in 
the order itself, especially in a situation where the order itself does 
not provide for final classification of producer milk upon the specific 
use of that particular milk. If embodied in the order itself, the rule 
would be valid under the act, Bailey Farm Dairy Co. et al. v. Anderson, 
157 F. (2d) 87 (C. C. A. 8th, 1946), and we believe that the order 
authorizes its issuance. 

*The presiding officer at the hearing rejected materials from the promulgation history 
sought to be introduced by respondent. He thought that the order provisions were not 
ambiguous, that is that section 927.4 (a) (11) called for IV—A classification for the milk 
involved. If our decision here may be said to rest partly upon official notice of a 
material fact not appearing in the evidence in the record, petitioner still has the opportunty 
to contest by the filing of a timely petition for reconsideration. 

*Mr. William G. Welden, Assistant Chief, Dairy and Poultry Branch, Office of Distribu- 
tion, War Food Administration, described the proposed rules and regulations at the 
promulgation hearing as follows (p. 261 AO-—71, A-9) : 

“Those provisions have been drafted in this form with the idea of carrying out at least 
three principles with respect to these problems. The first ia that butterfat in products 
received at the plant in a specific form should be allocated first to butterfat leaving the 
plant in that same form. The second principle which is sought to be established is that 
butterfat in cream of various types such as frozen cream or manufacturing cream should 


be assigned or allocated first to the butterfat in certain types of products leaving the 
plant. * * *” [Emphasis supplied.] 
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In defense of the contested section 2 (d) of the rules and regula- 
tions, there was evidence at the hearing concerning its necessity and 
reasonableness and evidence as to the administrative difficulty, if not 
impossibility, of being satisfied that particular milk or particular 
butterfat was used at a plant for one purpose rather than another 
when the audit has to take place weeks or months after the operations 
involved. The protested regulation was also likened to the “first-in 
first-out” rule followed by accountants in other phases of accounting 
rather than the tracing of particular units of a commodity, etc. How- 
ever, we do not find it necessary to go into these “substantive due 
process” aspects of the case because the petitioner attacks the regu- 
* Jation only upon the grounds of lack of authority for the regulation 
under the order, conflict with the order provisions, and invalid sub- 
delegation of power by the Secretary of Agriculture to the market 
administrator. 

ORDER 


In view of the foregoing, the relief requested by the petitions is 
denied and the petitions are dismissed. 


(A. D. 2180) 


In re M. Ricuter Sons, Isapore RicuTer AND Frep Ricnuter. CEA 
Doc. No. 51. Decided August 8, 1949. 


Disciplinary Proceeding—Violation of Act—Futures Commission Merchant— 
Denial of Trading Privileges on Contract Markets—Consent Order 


Where respondents were charged in the complaint with violations of the act by 
failing to maintain written records showing the true parties to a futures 
contract, commingling customers’ funds with their own funds, and reporting 
customers’ transactions and positions as belonging to respondent partnership, 
and where respondents consented to the issuance of an order, based upon 
such charges, imposing sanctions, it is held, that the violations in question 
warrant suspension of the registration of M. Richter Sons as a futures com- 
mission merchant for a period of 15 days, and a concurrent denial of trading 
privileges on contract markets to all the respondents for a like period, these 
periods to begin to run within 5 days after issuance of this order.* 


Violation of Act and Regulations Thereunder—Failure to Indicate True Parties 
on Books and Records 


Failure of a futures commission merchant to indicate the true parties to a futures 
contract on his books and records constitutes a violation of the act and regu- 
lations thereunder as shown herein.* 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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Violation of Act—Commingling of Customer’s Funds With Funds of Futures 
Commission Merchant 


Permitting customer’s profits to remain in the firm’s account with the clearing 
house constitutes a commingling of the firm’s funds with those of the cus- 
tomer and a failure to treat and deal with the latter’s money as required 
by the section of the act as indicated herein.* 


Violation of Act and Regulations Thereunder—Making False Reports 


The acts of respondents in reporting the trades of A. F. as their own necessarily 
constitute false reports with-respect to their own transactions and positions, 
as well as a failure to report correctly with respect to the transactions and 
positions of a customer, in violation of the section of the act and the sec- 
tions of the rules and regulations thereunder as indicated herein.* 


Violation of Act—Failure to Observe Obligations Imposed by Act Upon 
Respondents as Traders and as Futures Commission Merchants 


Since the evidence disclosed in the record shows that respondents violated the 
obligations imposed upon them as traders, as well as those which they were 
required to observe in their capacities as futures commission merchants, 
a suspension of respondents’ registration as futures commission merchants 
and a denial of their trading privileges are warranted.* 


Mr. Benj. M. Holstein for complainant. Wr. Lee A. Freeman, of Chicago, Illinois, 
for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


This is a disciplinary proceeding under the Commodity Exchange 
Act (7 U. S. C., Chapter 1), initiated by a complaint issued by the 
Secretary of Agriculture on July 21, 1949, charging the respondents 
with failure to maintain written records showing the true parties to 
a futures contract, commingling customers’ funds with their own 
funds, and reporting customers’ transactions and positions as belong- 
ing to the respondent partnership. The complaint alleged that trades 
executed by the respondents for the account of a customer were en- 
tered and shown on the books of the firm as transactions for the ac- 
count of the respondent partnership, that profits accruing to the cus- 
tomer as a result of these trades were caused to be carried on the books 
of the clearing house as funds belonging to the respondents, and that, 
on four separate occasions, the respondents reported such transactions 
and positions to the Commodity Exchange Authority as having been 
made for the account of the respondent partnership. 

Service of the complaint was made on July 25, 1949. The hearing 
date set forth in the complaint was August 19, 1949. On August 2 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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Order.” The amended waiver and consent recites that the respondents 
“hereby waive the filing of an answer, waive the right to hearings in 
the above proceeding and consent to the issuance of an order, based 
upon the allegations of the complaint, imposing sanctions in the form 





and 8, 1949, respectively, the respondents, by their attorney, filed an 
original and amended “Waiver of Hearing and Consent to Entry of 7 





7 ms 
F 
; 


of the suspension of the registration of M. Richter Sons as a futures | 
commission merchant for a period of not more than fifteen days and | 
suspension of the respondents from all trading privileges for a period | 
of not more than fifteen days, provided, that these sanctions are im- © 


posed within five (5) days of the date of the Secretary’s order impos- 


ing such sanctions.” The document further recites that in the event | 


the Secretary or the Judicial Officer shall be unwilling to enter such 
an order, the waiver and consent shall be considered withdrawn. 

Section 0.4 (b) of the rules of practice (17 CFR, Cum. Supp., 0.4 
(b)) specifies that, prior to the hearing in any proceeding the Secre- 
tary may, in his discretion, allow a respondent to consent to an order, 
provided that the respondent submits, for filing in the record, a stipul- 
ation or statement in which he admits at least those facts necessary 
to the Secretary’s jurisdiction and agrees that an order may be entered 
against him. The waiver executed by these respondents stipulates 
that they waive hearing and consent to the issuance of an order “based 
upon the allegations of the complaint” and subject to the conditions 
specified. Since the respondents have thus admitted the facts charged 
in the complaint, a hearing is unnecessary. 

Through its attorney, the Commodity Exchange Authority filed 
suggested findings of fact, etc., and recommended that the order con- 
sented to by respondents be entered. This decision and order adopt 


cnme rhs” 


PE HRT 


the order consented to since we do not see any reason for not doing so. | 


FINDINGS OF FACT 


1. M. Richter Sons is a partnership composed of Isadore Richter 
and Fred Richter, with its principal place of business located at 1114- 


1116 West Fulton Market, Chicago, Illinois. The said partnership | 


was at all times material to these findings and is now registered as a 
futures commission merchant under the Commodity Exchange Act. 
Isadore Richter was at all times material to these findings a member 
of the Chicago Mercantile Exchange, a duly designated contract mar- 
ket under the Commodity Exchange Act, and the said partnership had 
membership trading privileges on the Chicago Mercantile Exchange 
at all such times. 

2. On June 3, June 6, June 8 and June 10, 1949, pursuant to orders 
given by one Albert Feldstein, a customer of the respondent part- 
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nership, the respondents purchased October 1949 egg futures on the 
Chicago Mercantile Exchange in the aggregate amount of 72 carlots. 
On June 9 and June 10, 1949, pursuant to orders given by the said 
Albert Feldstein, the respondents sold October 1949 egg futures on the 
Chicago Mercantile Exchange in the aggregate amount of 72 carlots. 
The aforesaid purchases and sales were for the account and risk of the 
said Albert Feldstein, but were entered and shown on the books and 
records of the respondent partnership as having been made for the 
account of M. Richter Sons, with nothing to indicate that the said 
Albert Feldstein had any interest in the said purchases or sales. 

3. The respondent partnership received no money, securities or 
property from the said Albert Feldstein to margin, guarantee or secure 
the purchases and sales described in paragraph 2 above, but deposited 
its own funds with the clearing house of the Chicago Mercantile Ex- 
change for that purpose, and used its own funds to settle the said 
transactions. Profits accruing to the said Albert Feldstein as a result 
of the said transactions were caused by the respondents to be shown 
on the books of the clearing house of the Chicago Mercantile Exchange 
as funds belonging to M. Richter Sons. 

4. On June 6, 1949, as the result of the purchase of 14 carlots of 
October 1949 egg futures on the Chicago Mercantile Exchange by the 
respondent partnership, which purchase was in truth and in fact for 
the account and risk of the said Albert Feldstein, the net long position 
in October 1949 egg futures on the Chicago Mercantile Exchange car- 
ried by the respondents for the said Albert Feldstein reached a quan- 
tity in excess of 25 carlots and remained in excess of 25 carlots until 
June 10, 1949. On June 10, 1949, as the result of the sale of 42 carlots 
of October 1949 egg futures on the Chicago Mercantile Exchange by 
the respondent partnership, which sales were in truth and in fact for 
the account and risk of the said Albert Feldstein, the net long position 
in October 1949 egg futures on the Chicago Mercantile Exchange car- 
ried by the respondent partnership in its own name but actually for 
the account of the said Albert Feldstein was entirely liquidated. On 
June 8, June 9 and June 10, 1949, on each of which dates the long posi- 
tion in October 1949 egg futures carried by the respondents for the 
account of the said Albert Feldstein was in excess of 25 carlots as above 
described, additional purchases and sales of October 1949 egg futures 
were executed on the Chicago Mercantile Exchange by the respondent 
partnership for the account of the said Albert Feldstein. On June 6, 
June 8, June 9 and June 10, 1949, the aforesaid purchases and sales and 
the open contracts resulting therefrom were reported to the Com- 
modity Exchange Authority by the respondents as having been made 
for the account of M. Richter Sons whereas, in truth and in fact, the 
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said purchases and sales were made for the account of the said Albert 
Feldstein. 

5. The transactions in commodity futures described in paragraphs 
2, 3 and 4 were capable of being used for hedging transactions in inter- 
state commerce in eggs or the products or by-products thereof, or for 
determining the price basis of transactions in interstate commerce in 
eggs, or for delivering eggs sold, shipped or received in interstate 


commerce. 
CONCLUSIONS 


Section 4 of the act declares it to be unlawful for any person to 
make or execute a contract of sale of any commodity for future de- 
livery on or subject to the rules of any board of trade unless such 
contract is evidenced by a record in writing which shows, among other 
things, the parties to the contract. Section 1.37 of the rules and 
regulations (17 CFR 1.37) requires each futures commission merchant 
to “keep a record in permanent form which shall show for each 
commodity futures account carried by him the true name and address 
of the person for whom such account is carried * * *.” The 
respondents made entries in their books which showed a customer’s 
trades as trades belonging to the firm. The failure of a futures com- 
mission merchant to indicate the true parties to a futures contract 
on his books and records constitutes a violation of the above provisions. 
In re Irving Weis & Company et al., 7 A. D. 180; Irving Weis & 
Company et al. v. Charles F. Brannan, 171 F. (2d) 232 (C. C. A. 2nd, 
1948). 

Section 4d (2) declares it to be unlawful for any futures commission 
merchant to solicit or accept orders for futures contracts to be made 
on a contract market unless he treats and deals with all funds accruing 
to a.customer as funds belong to such customer, and prohibits the 
commingling of such funds with funds of the futures commission 
merchant. Since the trades in question were actually for the account 
of Albert Feldstein, the profits which accrued necessarily belonged 
to him. Permitting such profits to remain in the firm’s account with 
the clearing house constituted a commingling of the firm’s funds with 
those of Albert Feldstein, and a failure to treat and deal with the 
latter’s money as required by section 4d (2). 

Section 4i declares it to be unlawful for any person to make or 
execute futures contracts on or subject to the rules of a contract market 
unless he shall report, in accordance with the rules and regulations 
of the Secretary, whenever contracts made by him with respect to any 
commodity or future during any one day equal or exceed such amount 
as may be fixed by the Secretary, or whenever his long or short position 
in any commodity or future equals or exceeds an amount fixed by the 
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Secretary. Sections 5.04, 5.05, 5.06, 5.07, 5.20 of the rules and regu- 
lations (17 CFR, 5.04, 5.05, 5.06, 5.07, 5.20), in effect, require each 
futures commission merchant to report to the Commodity Exchange 
Authority whenever any account carried by him for a customer shows 
open contracts in any one egg future equal to or in excess of 25 carlots. 
Sections 5.10, 5.11, 5.12 and 5.21 of the rules and regulations (17 CFR, 
5.10, 5.11, 5.12, 5.21) require each trader to furnish similar information 
with respect to his own account. The acts of the respondents in 
reporting the trades of Albert Feldstein as their own necessarily 
constituted false reports with respect to their own transactions and 
positions, as well as a failure to report correctly with respect to the 
transactions and positions of a customer. Such acts were, therefore, 
in violation of section 4i of the act and the above cited sections of the 
rules and regulations. 

Section 4g of the act provides for suspension of the registration 
of any futures commission merchant who violates any provision of the 
act or who fails or refuses to keep books and records pertaining to 
futures transactions in the form and manner required by the Secretary. 
The respondents violated the obligations imposed upon them as trad- 
ers, as well as those which they were required to observe in their capac- 
ity as futures commission merchants. We are of the opinion that the 
violations in question warrant suspension of the registration of M. 
Richter Sons as a futures commission merchant for a period of fifteen 
days, and a concurrent denial of trading privileges on contract mar- 
kets to all the respondents for a like period. It is recommended that 
these periods begin to run within five days after issuance of the order. 

ORDER 

Effective on the fifth day after the date of this order, the regis- 
tration of M. Richter Sons as a futures commission merchant is sus- 
pended for a period of fifteen (15) days. 

Effective on the fifth day after the date of this order, all contract 
markets shall refuse all trading privileges thereon to M. Richter Sons, 
Isadore Richter and Fred Richter for a period of fifteen (15) days. 

A copy of this decision and order shall be sent by registered mail 
to each respondent and to each contract market under the act. 


(A. D. 2181) 


In re Unton Stock Yarps Company or Omana. P&S Doc. No. 344. 
Decided August 12, 1949. 


Increase in Rates and Charges 


Inasmuch as the parties are agreed, the respondent is authorized to file a tariff 
providing for the yardage charges requested in the petition filed on May 16, 
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1949, as amended by the letter received August 8, 1949, which amendment ff 
eliminates the request for increases in the rates on cattle and hogs set forth — a 

in paragraph D and E in the petition, and, for good cause shown, this order | for 

shall become effective in less than thirty days. [ sha 

Mr. John J. Murray for Livestock Branch, Production and Marketing | 1 

Administration. Mr. Harry B. Coffee, of Omaha, Nebraska, for respondent, ‘ effe 

Mr. Francis S. Gaines, of Omaha, Nebraska, for protestant. ( 

' in} 


Decision by Thomas J. Flavin, Judicial Officer 
CONSENT ORDER 


This is a rate proceeding under the Packers and Stockyards Act, In. 
1921, as amended (7 U. S. C. 181 e¢ seg.). The respondent is now 
operating under certain temporary orders previously issued author- 
izing certain rates and charges for stockyard services. ’ 

On May 16, 1949, the respondent filed a petition requesting an — I 
authorization to increase its yardage charges. Notice of this petition 
was published in the Federal Register on July 12, 1949 (14 F. R. 3823). | 

On July 26, 1949 Francis S. Gaines on behalf of the members of the | 
Livestock Traders Exchange protested the proposed increases in yard- 
age rates and requested a hearing in the matter. Subsequently Mr. 
Gaines withdrew his protest and request for hearing after reaching 
an agreement with the respondent and the Livestock Branch. 

By a letter received by the Hearing Clerk on August 8, 1949 re- 
spondent amended the petition so as to eliminate the request for in- 
creases in the rates on cattle and hogs set forth in paragraphs D and E 
in the petition and the notice published in the Federal Register. 

On August 10, 1949, the Livestock Branch, Production and Market- 
ing Administration, filed an answer recommending that the petition 
as amended be granted. 

Inasmuch as the parties are agreed, the respondent is authorized 
to file a tariff providing for the yardage charges requested in the peti- | 
tion filed on May 16, 1949, as amended by the letter received August | De 
8, 1949. This authorization is subject to all the terms and condi- | 
tions recited in the order of August 30, 1946 (5 A. D. 609) with respect | r 
to the filing of quarterly reports and reduction in rates upon the | Ac 
basis of the information contained in such reports. orc 

The respondent, who must prepare for and be ready to comply chs 
with the rule on its effective date, desires to have it become effective ani 
as quickly as possible. All interested persons were afforded a period file 
of 15 days within which to be heard on the proposed rule. The qui 
Packers and Stockyards Act requires that orders of this nature shall | ing 
not be effective in less than five days after the date thereof. Any —_ 
undue delay in making the order effective may result in adversely 
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affecting marketing facilities. Accordingly, good cause is found 
for making this order effective in less than 30 days. Therefore, it 
shall become effective on the 6th day from the date hereof. 
This order shall be effective for a period of one year following its 
effective date unless changed by another order during that time. 
Copies hereof shall be served upon the parties by registered mail or 
in person. 





(A. D. 2182) 


In re W. A. Rogers anp H. M. Garser, Partners, d. b. a. THe West 
Sate Barn. P&S Doc. No. 1837. Decided August 31, 1949. 


Suspension of Registration—Violations of Act and Regulations Thereunder— 
Violation of Section 10 of the Federal Trade Commission Act—Cease and 
Desist—Custodial Account for Shippers’ Proceeds 


Where respondents were charged in the disciplinary complaint with violations of 
various provisions of the act and the regulations thereunder by failing to 
safeguard funds in their custody belonging to shippers against dissipation 
or loss, failing to keep such accounts and records as fully and correctly 
disclose all transactions in their business, nraking false and fictitious ac- 
counts of sale, and such violations, admitted by respondents were found to 
be willful and serious, it is ordered, that respondents’ registration should 
be suspended for a period of 15 days, and respondents, their agents and 
employees should cease and desist from the actions constituting the basis 
of the complaint and shall deposit gross proceeds received from the sale of 
livestock handled on a commission basis in a bank account designated as 
“Custodial Account for Shippers’ Proceeds”, which account shall be drawn 
on only for the payment of net proceeds as may be required to be lawfully 
paid.* 

Mr. Elmer J. Scott for Livestock Branch, Production and Marketing Administra- 


tion. Messrs. H. M. Garber and W. A. Rogers, of McCook, Nebraska, pro se. 
Mr. John J. Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S. C. 181 e¢ seg.). It was initiated by an 
order of inquiry and notice of hearing filed April 27, 1949, which 
charged the respondents with violations of various provisions of the act 
and the regulations issued under it. On May 17, 1949, the respondents 
filed an answer admitting some of the allegations in the order of in- 
quiry and explaining others. After the matter was set down for hear- 
ing, the respondents filed a letter with the Hearing Clerk on June 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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hearing. On July 13, 1949, the hearing examiner, John J. Curry, issued 
a report recommending that the respondents be ordered to cease and 
desist from the actions constituting the basis of the complaint, and 
recommending also that the respondents’ registration be suspended for 
a period of fifteen days. Neither the complainant nor the respondents 
filed exceptions to the report. 


FINDINGS OF FACT 


1. At all times material to these proceedings, the respondents were 
registered with the Secretary of Agriculture under the partnership 
name of The West Sale Barn as a market agency to sell livestock on 
a commission basis and as a dealer to buy and sell livestock at The 
West Sale Barn, McCook, Nebraska. 

2. The West Sale Barn, McCook, Nebraska, was at all times men- 
tioned herein a posted stockyard subject to the provisions of the act. 

3. The respondents, as of March 24, 1949, had checks outstanding 
on their Shippers’ Proceeds Account in the sum of $11,296.14, and 
checks outstanding on their General Account in the sum of $1,669.91. 
On the same day, the respondents had, for purposes of offsetting such 
outstanding checks, only the following assets: cash on hand, $53; pro- 
ceeds receivable, $150; value of livestock on hand, $506.34; balance 
in Shippers’ Proceeds Account, $165.40; and accounts receivable, 
$204.35. 

4, On or about January 14, 1949, the respondents issued a check on 
their General Account to W. H. Frickey in return for a check for $5,000 
from W. H. Frickey. The latter check was cashed and deposited, 
$4,500 in respondents’ Shippers’ Proceeds Account and $500 in their 
General Account. 

5. On or about February 11, 1949, and on or about February 21, 
1949, the respondents withdrew $5,000 from their Shippers’ Proceeds 
Account and deposited those sums in their General Account. 

6. On or about February 25, 1949, respondents obtained a check 
from W. H. Frickey in the sum of $4,000, of which $3,600 was deposited 
in respondents’ Shippers’ Proceeds Account and $400 was retained by 
them in cash, and on or about February 28, 1949, in order to repay the 
sum of $4,000 to W. H. Frickey, the respondents issued a false and 
fictitious account of sale purporting to show the sale of 20 white- 
faced steers to the respondents for the sum of $4,000, and issued a 
check on their Shippers’ Proceeds Account to W. H. Frickey for 






16, 1949, in which they pointed out one erroneous allegation of fact | 
and admitted all the other charges contained in the order of inquiry, | 
This admission by the respondents avoided the necessity for an oral [ 
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$4,000, which check falsely purported to have been in payment for the 


20 white-faced steers. 
CONCLUSIONS 


It is the duty of market agencies having custody of funds belonging 
to shippers to safeguard such funds against dissipation or loss, and 
in that connection they are expressly prohibited by regulation (9 
CFR 201.40) from using shippers’ proceeds in any way for their own 
purposes. It is apparent from the Findings of Fact set out above 
that the respondents have violated the regulations, and that the 
actions constituting such violations were unreasonable and unfair 
practices in violation of section 312 (a) of the Packers and Stockyards 
Act. In re Shannon & Farrell, 7 A. D. 951, 966. 

Finding of Fact 6 shows that respondents failed to keep such ac- 
counts and records as fully and correctly disclose all transactions in 
their business, which is in violation of section 401 of the act. The 
making of a false and fictitious account of sale is a violation of section 
10 of the so-called “Federal Trade Commission Act”, which section 
is incorporated in and made a part of the Packers and Stockyards Act 
by section 402 of the latter act. 

The order of inquiry charges that the violations of the act and of 
the regulations referred to above were wilful, which the respondents 
admit. These violations are serious and warrant a suspension for 
a period of 15 days. 

ORDER 


The respondents, W. A. Rogers and H. M. Garber, their agents and 
employees shall cease and desist from the following: 

1. Making such use of funds received as proceeds of sale from the 
sale of livestock handled on a commission basis, as would in any 
manner endanger or impair the prompt and faithful accounting 
therefor, and payment of such funds to the person entitled thereto. 

2. Intermingling or confusing funds received as proceeds of sale 
of consigned livestock with other accounts or funds belonging to 
respondents. 

3. Making false entries in their accounts, records and memoranda. 

4. Issuing false and fictitious accounts of sale. 

Respondents shall deposit gross proceeds received from the sale 
of livestock handled on a commission basis, and any other funds that 
shall come into their possession as an agent, in a bank account desig- 
nated as “Custodial Account for Shippers’ Proceeds.” Such an ac- 
count shall be drawn on only for the payment of net proceeds due 
to the person or persons entitled thereto and to obtain therefrom the 
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sums due the respondents as compensation for their services and for 
such sums as may be required to pay all legal charges against the con- 
signment of livestock as may be required to be lawfully paid. 

Respondents shall keep such accounts, records and memoranda as © 
will fully and correctly disclose all transactions involved in their | 
business, 

Respondents’ registration is suspended for a period of 15 days 
beginning on the effective date of this order. 5 

Copies hereof shall be served on the parties. Except as to service, | 
this order shall become effective on the 20th day after this date. 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 8A.D, 











(A. D. 2188) 


Harry Goipstein v. Aposrotos Propuce. PACA Doc. No. 5145. 
Decided August 3, 1949. 


Failure to Pay Purchase Price—Default 


Where it is alleged that respondent failed to pay the purchase price for a truck- | 
load of bananas sold to respondent by complainant, and where respondent 
failed to file an answer to the complaint, held, that respondent's failure to 
file an answer constitutes an admission of the facts alleged in the complaint, 
and respondent’s failure to pay the full amount of the agreed purchase price 
is a violation of the act, for which complainant should be awarded reparation 
in the amount of the purchase price.* 


Mr. Herbert Levy, of Trenton, New Jersey, for complainant. Mr. BH. D. Mulville, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


On January 4, 1949, an informal complaint was filed and on May 23, 
1949, a formal complaint was filed by the complainant against the 
respondent under the Perishable Agricultural Commodities Act, 1930, 
as amended (7 U.S. C. 1946 ed. 499a et seg.) , alleging failure to pay the 
purchase price for a truckload of bananas accepted by respondent in i 
accordance with an oral contract of purchase and sale entered into by 
the parties December 7, 1948. Complainant avers that it sold respond- 
ent 7,816 pounds of bananas (100 bunches) at 914 cents per pound, or 
$742.52, f. o. b. Philadelphia, Pennsylvania; that the respondent 
inspected the bananas prior to purchasing them and that respondent 
paid complainant only $100, leaving a balance due of $642.52, and has 
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*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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since failed, neglected and refused to pay the balance due in the 
amount of $642.52 in violation of the act. 

A copy of the complaint, together with a copy of the report of inves- 
tigation was served on respondent by registered mail on May 31, 1949. 
A copy of the report of investigation was served on complainant on 
the same date. At the same time, and as a part of such service by 
mail, respondent was notified in writing that an answer to the formal 
complaint should be filed within 20 days after receipt of such notice 
and that in accordance with section 47.8 (c) of the rules of practice, 
failure to file an answer would be deemed to be an admission of the 
allegations of the complaint. No answer to the formal complaint was 
filed by the respondent and this proceeding is being disposed of on the 


basis of such default. 
FINDINGS OF FACT 


1. Complainant is a partnership composed of Harry and Louis 
Goldstein, doing business as Harry Goldstein, whose post office address 
is 811 South Second St., Philadelphia, Pennsylvania. 

2. Respondent is a partnership composed of Thomas, Charles, 
Vasilos, Helen, Zoe, and John Apostolos, doing business as Apostolos 
Produce, whose post office address is 2302 Front Street, Trenton, New 
Jersey. 

3. On or about December 7, 1948, in the course of interstate com- 
merce, complainant, by oral contract, sold to respondent a truckload 
of bananas consisting of 100 bunches (7,816 pounds) at 914 cents per 
pound, or $742.52, f. o. b. Philadelphia. 

4, The bananas were inspected by the respondent prior to purchase 
and transported to Trenton, New Jersey, in respondent’s truck. 

5. Respondent paid complainant $100, but has not paid the balance 
of $642.52, or any part thereof. 

6. Informal complaint was filed January 4, 1949, which was within 
nine months after the cause of action accrued. 


CONCLUSIONS 


The facts with respect to this transaction are clear. The complain- 
ant sold, and the respondent purchased the truckload of bananas in 
question. The bananas were inspected by the respondent prior to 
purchase and were accepted by respondent. Exhibits attached to the 
report of investigation disclose that respondent gave complainant a 
check for the full purchase price, but the check was returned unpaid 
three times because of insufficient funds; and that an arrangement 
for payment was later made, but only $100 was paid pursuant to that 
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arrangement. The respondent’s failure to make full and prompt pay- 
ment of the agreed purchase price of the bananas was in violation 
of section 2 of the act. Complainant’s damages as a result of such 
violation amount to $642.52, the unpaid balance of the purchase price. 
Complainant should be awarded reparation in the amount of $642.52, 
with interest, and the facts should be published. 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 8A.D. 


ORDER 


Within 30 days from the date of this decision, respondent shall pay 
to complainant, as reparation, $642.52, with interest thereon at the 
rate of 5 percent per annum from January 1, 1949, until paid. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(A. D. 2184) 


JoHN WoHLLAIB v. NortHwest Deuyprators AND Matoy Broruers. 
PACA Doc. No. 4976. Decided August 3, 1949. 


Failure to Pay Purchase Price 


Where the evidence shows that the parties entered into an agreement for the sale 
by complainant to respondents of 1452 sacks of potatoes on the basis of grades 
shown in a Federal-State inspection certificate, and respondents accepted 
delivery of the potatoes but have failed and refused to pay complainant the 
purchase price therefor, held, that complainant is entitled to an award of 
reparation in the amount of the unpaid purchase price, plus interest.* 


Mr. Frank L. Stephan, of Twin Falls, Idaho, for complainant. Northwest De- 
hydrators, of Lynden, Washington, and Maloy Brothers, of Mount Vernon, 
Washington, respondents pro se. Mrs. Ilene M. Crigler, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C., 1946 ed., 499a et seq.). 
Formal complaint was filed on March 18, 1948, in which complainant 
seeks to recover the purchase price of $1,417.13 for 1452 ewt. of potatoes 
which he alleges he sold and delivered to respondents. A copy of the 
formal complaint, together with a copy of the report of investigation 
prepared by the Regulatory Division, was served by registered mail 
upon respondents on April 12, 1948. A copy of the report of inves- 
tigation was also served by registered mail upon complainant on April 
10, 1948. On June 4, 1948, respondents filed an answer wherein it was 
denied that respondents had accepted all the potatoes in question, and 


*Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 








TIENT PE IIT TN 


RS PROTAMINE ET terre 









8A 


all 
the 
rec 
ant 
Co 
in 
fils 


ad 


of 
Fy 
en 
an 


ay 





CPR ETRE 


Sc aR roo 


b 
is 


g A.D. JOHN WOHLLAIB UV. NORTHWEST DEHYDRATORS, ETAL. 885 


alleged that complainant had received payment for the remainder 
thereof. The amount involved exceeded $500, but none of the parties 
requested an oral hearing. The case is therefore handled in accord- 
ance with the shortened procedure provided by the rules of practice. 
Complainant filed an opening statement, respondents filed an answer- 
ing statement, and submissions by the parties were concluded with the 
filing of complainant’s statement in reply on March 28, 1949. 


FINDINGS OF FACT 


1. Complainant is an individual, John Wohllaib, whose post office 
address is Route No. 1, Twin Falls, Idaho. 

2. Respondent, Northwest Dehydrators, is a partnership composed 
of Robert E. Maloy, Donald J. Maloy, C. F. Buelow, and William 
Freye, whose post office address is Lynden, Washington. Respond- 
ent, Maloy Brothers, is a partnership composed of Robert E. Maloy 
and Donald J. Maloy, whose post office address is Mount Vernon, 
Washington. At the time of the transaction involved herein, both 
respondents were licensed or were subject to license under the act. 

3. Sometime during the month of April 1947, by oral contract, and 
in the course of interstate commerce, the parties entered into an agree- 
ment for the sale by complainant to respondents of 1452 ewt. of Idaho 
Russet potatoes at an agreed price of $1.60 per ewt. for U. S. No. 1’s 
and 55 cents per ewt. for U. S. No. 2’s, f. 0. b. complainant’s potato 
cellar at Twin Falls, Idaho. The grades of the potatoes were based 
upon the certification contained in Federal-State of Idaho Inspection 
Certificate No. 148178, dated February 19, 1947, covering 50,000 
pounds of complainant’s potatoes and reading in part as follows: 

“Grade: 50% U.S. No. 1. 

32% U.S. No. 2,1% inches minimum or U. S. No. 1, Size B. 
18% CULLS, including 1% soft rot.” 

4, On or about May 5, 1947, complainant delivered to respondent, 
in accordance with the contract, 726.0 ewt. of U.S. No. 1 Idaho Russet 
potatoes; 464.6 cwt. of U. S. No. 2 Idaho Russet potatoes, and 261.4 
cwt. of Idaho Russet cull potatoes, or a total of 1452 cwt. of potatoes 
at a total purchase price of $1,417.13. 

5. Of the potatoes delivered by complainant, respondent, on or 
about May 6, 1947, shipped one carload thereof, containing approxi- 
mately 473.5 cwt., to Lynden, Washington, for dehydration. The re- 
mainder of the potatoes delivered by complainant were disposed of 
elsewhere by respondent. 

6. Although requested to do so, respondent has failed and refused 
to pay to complainant the purchase price of $1,417.13 or any 
part thereof. 
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7. An informal complaint was filed on November 10, 1947, which 
was within nine months after the cause of action accrued. 


CONCLUSIONS 


Complainant has alleged that by oral contract it sold to respondents 
1452 cwt. of potatoes “on the basis of” Federal-State of Idaho Inspec- 
tion Certificate No. 148178, dated February 19, 1947. In their answer, 
respondents admit “They agreed to make payment on a basis of grades 
described in U. S. Department of Agriculture Certificate No. 148178, 
copy of which is attached to complaint,” and respondents do not deny 
that the prices per pound agreed upon were as alleged by complainant. 
' Respondents’ only denial with respect to complainant’s allegations 
as to the terms of the contract (and it is questionable whether respond- 
ents’ statements constitute an actual denial) is that respondents did 
not agree to accept estimated weights and measures shown in the 
inspection certificate. Respondents allege instead that they agreed 
to accept the potatoes on a weighed basis. It is significant that 
respondents do not deny that complainant delivered to them 726.0 cwt. 
of U. S. No. 1 potatoes, 464.6 cwt. of U. S. No. 2 potatoes and 264.4 
cwt. of culls. Further, respondents do not deny that of the potatoes 
delivered by complainant 50 percent were U. S. No. 1’s, 32 percent were 
U. S. No. 2’s, and 18 percent were culls. One carload of the potatoes, 
containing approximately 473.5 cwt., was accepted and shipped out of 
the State by respondents. Whereas, respondents allege that they had 
no dealings direct with complainant, but that their offer was made 
through the local office of the Department, the evidence shows respond- 
ents did conclude an effective contract with complainant. That con- 
tract required complainant to deliver 726.0 cwt. U. S. No. 1’s, 464.6 
ewt. U.S. No. 2’s, and 261.4 ewt. culls. Furthermore, the record shows 
performance by complainant in accordance with contract requirements. 

Respondents’ allegations with respect to the difficulty encountered 
in sorting the potatoes delivered and respondents’ inability to make 
shipment of some of the potatoes out of the State of Idaho because of 
a large percentage of culls in this portion of the lot is immaterial, since 
it is not shown that complainant failed to deliver what he agreed to 
deliver. Respondents’ failure to pay to complainant the full purchase 
price for the potatoes delivered is a breach of contract and a violation 
of section 2 of the act for which reparation in the amount of $1,417.13, 
the contract purchase price, with interest, should be awarded to com- 
plainant. The facts should be published. 
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ORDER 






Within 30 days from the date hereof, respondent shall pay to com- 
plainant, as reparation, $1,417.13, with interest at the rate of 5 percent 
per annum from June 1, 1947, until paid. 

The facts shall be published. 
Copies hereof shall be served upon the parties. 







(A. D. 2185) 





PACA Doc. No. 5019.* Decided August 3, 1949. 







Dismissal—Settlement Between Parties 


Where counsel for complainant notified the Department that a check had been 
received from respondent and accepted by complainant in full settlement 
of the complaint was authorized, the complaint is accordingly dismissed. 


Messrs. Golbus & Golbus, of Chicago, Illinois, for complainant. Mr. R. W. 
Gudgeon, of Chicago, Illinois, for respondents. Mrs. Ilene M. Crigler, Pre- 
siding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
ORDER OF DISMISSAL 















This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C., 1946 ed., 499a et seq.). 
A formal complaint was filed on June 30, 1948, wherein it was alleged 
that the parties entered into an agreement for the sale by respondent 
to complainant of one carload of Pascal celery. It was further alleged 
that the celery delivered by respondent failed to meet contract speci- 
fications and was rejected, but that complainant’s check covering the 
purchase price had inadvertently been mailed to respondent. Re- 
spondent denied that the celery delivered failed to meet contract 
specifications, and alleged that complainant had failed to give proper 
notice of rejection. The celery was resold by respondent and the 
net proceeds of resale were remitted to and accepted by complainant 
as partial payment of the amount claimed. Complainant sought to 
recover the difference between the original purchase price paid by it 
for the celery and the proceeds of resale. 

By letter dated July 22, 1949, counsel for complainant notified the 
Department that the parties had entered into a settlement agreement; 




















*As explained in Prefatory Note, the identities of the parties are not disclosed.—Hd. 
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that. complainant had received a check from respondent in the amount [ vi 
of $418.82; and that complainant had accepted this payment in full F§ 
settlement of the controversy. Dismissal of the complaint was author- | tb 
ized. The complaint, therefore, should be and is hereby dismissed. co 
‘Copies hereof shall be served upon the parties. E # 
: or 

(A. D. 2186) } 
Joun H. Barr Company v. Ipano Baxrne Porato Disrrizurors, INc. ‘ 
PACA Doc. No. 5036. Decided August 4, 1949. = 
Ww 

Failure to Pay Purchase Price 

Where it is alleged that respondent has failed to pay the full purchase price p' 
for 11 carloads of potatoes purchased from complainant, and where re- Y 
spondent failed to file an answer to the complaint, held, that respondent’s re 


failure to file an answer constitutes an admission of the facts alleged in 
the complaint and a waiver of oral hearing, and respondent’s failure to 


pay the full amount of the agreed purchase price is a violation of the act, = 
for which reparation should be awarded to complainant.* lc 
Mr. David Siskind, of New York, New York, for complainant. Mr. Frank J. Y 
McConnell, of New York, New York, for respondent. Mrs. Ilene M. Crigler, 
Presiding Officer. le 
Decision by Thomas J. Flavin, Judicial Officer ct 
PRELIMINARY STATEMENT $ 
This is a reparation proceeding under the Perishable Agricultural a 
Commodities Act, 1930, as amended (7 U.S. C. 1946 ed. 499a et seq.). 
An informal complaint was filed March 1, 1948. A formal complaint 
was filed April 12, 1948, alleging failure on the part of respondent | 
to pay the full amount of the agreed purchase price for 11 carloads | 
of potatoes bought by respondent from complainant between June | ™ 
24, 1947, and July 2, 1947. A copy of the report of investigation was * 
served upon the complainant August 23, 1948. On August 27, 1948, P 
copies of the report of investigation and the formal complaint were f 
served upon the respondent. Copies of a supplemental report of in- 
vestigation were mailed to the parties July 1, 1949. P 
At the time of service of the complaint, respondent was notified in P 


writing that an answer should be filed within 20 days thereafter and 
that in accordance with section 47.8 (c) of the rules of practice, failure 
to file an answer would constitute an admission of the facts alleged 
in the complaint and a waiver of oral hearing. The respondent failed 
to file an answer but entered a stipulation with complainant Septem- 
ber 30, 1948, admitting the facts alleged in the complaint and pro- 


Se HO a RRR RENN 
— — TH © a 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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viding for installment payments with six percent interest. The case 
was held in abeyance pending settlement of the claim. In May 1949, 
the respondent ceased making payments under the stipulation and 
complainant requested that a reparation order be issued. As no 
answer was filed by respondent, this proceeding is being disposed of 
on the basis of such default. 


FINDINGS OF FACT 


1. The complainant, John H.. Barr Company, is a partnership con- 
sisting of John H. Barr, Ernest W. Johnson, and Thomas B. Barr, 
whose post office address is 615 Security Building, Phoenix, Arizona. 

2. Respondent, Idaho Baking Potato Distributors, Inc., is a cor- 
poration whose post office address is 636-642 West 36th Street, New 
York, N. Y. At the time of the transactions complained of herein, 
respondent was licensed under the act. 

3. Between June 24, 1947, and July 2, 1947, complainant, in ac- 
cordance with the terms of a contract, shipped to respondent 11 car- 
loads of potatoes f. o. b. shipping point Picacho, Arizona, to New 
York City at the agreed purchase price of $12,000. 

4. Prior to the filing of the complaint, respondent paid $2,500, 
leaving a balance due of $9,500. Subsequent to the filing of the 
complaint, the respondent paid $4,550, reducing the amount due to 
$4,950, no part of which has been paid. 

5. Informal complaint was filed.March 1, 1948, which was within 
nine months after the cause of action accrued. 


CONCLUSIONS 


The failure of the respondent to file an answer constitutes an ad- 
mission of the facts alleged in the complaint as provided for in the 
rules of practice (7 CFR 47.8 (c)). The stipulation signed by the 
president of the respondent company concedes that there is no de- 
fense to the cause of action. 

The facts admitted by the failure to answer are that respondent 
purchased from the complainant 11 carloads of potatoes at the agreed 
price of $12,000; that the complainant delivered the commodity in 
accordance with the terms of the contract; that respondent accepted 
the shipments and paid $2,500, leaving a balance due of $9,500. The 
complaint was filed April 12, 1948, and the respondent made further 
payments of $2,000 on May 7, 1948, and $1,500 on May 27, 1948. On 
September 30, 1948, the respondent and complainant entered a stip- 
ulation wherein respondent admitted its indebtedness and agreed to 
make installment payments with interest at six percent. After the 
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execution of the stipulation, respondent paid complainant $1,050 on 
the principal and $93.75 in interest, but ceased making payments in 
May 1949. We are not concerned with the enforcement of the pro- 
visions of the stipulation. The payments made on the principal pur- 
suant to the stipulation, however, together with previous payments, 
reduced the amount due under the original contract to $4,950. 

The failure of the respondent to pay the full purchase price of the 
shipments of potatoes here involved was in violation of section 2 of 
the act. Complainant should be awarded reparation in the amount 
of $4,950 with interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, $4,950, with interest thereon at 
the rate of 5 percent per annum from August 1, 1947, until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 





(A. D. 2187) 


Post Propuce Company v. Harrispura Dairy Market. PACA Doc. 
No. 4916. Decided August 4, 1949. 


Failure to Pay Purchase Price—Breach of Contract of Purchase and Sale— 
Special Damages 

Where complainant agreed to sell to respondent one carload of U. S. No. 2 tomatoes 
to be “packed by Post Produce Company,” and complainant delivered tomatoes 
labeled to indicate they were not a product of the Post Produce Company, 
though it was on notice that respondent had previously sold tomatoes answer- 
ing this description to another dealer and the latter, because of the breach, 
was unable to fill his contract for resale, held, that respondent suffered dam- 
ages by reason of complainant’s breach measured by the difference between 
the contract price on its resale and the reasonable market value of the 
tomatoes at the time the defect was, or should have been discovered, and 
that complainant should be awarded reparation amounting to the difference 
between the original purchase price on its contract with respondent and the 
amount of damages which respondent suffered by reason of complainant’s 
breach of the contract.* 

Loss of Profits—Special Damages 


Where complainant breached an agreement to sell tomatoes “packed by Post 
Produce Company”, and, because of this breach, respondent was unable to 
fill a pre-existing contract to sell the tomatoes to another dealer, held, that 
respondent’s loss of profits on its resale contract of the tomatoes does not 
represent the entire loss suffered by it since it was forced to make other 
disposition of the produce on a declining market.* 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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Damages—Loss of Profits—Special Damages 


Where it is shown that complainant failed to deliver tomatoes “packed by Post 
Produce Company,” and that it was on notice that respondent had resold 
the tomatoes to another dealer, held, respondent suffered special damages 
based upon the difference between the contract price in its resale contract 
and the reasonable market value of the tomatoes upon the date the defect 
was, or should have been discovered by respondent.* 


Evidence—Sale Not on Basis of Brand 


Upon the evidence disclosed in this proceeding, it is held, that the tomatoes in 
question were not sold on a basis of brand but were required to be “packed by 
Post Produce Company.” * 

Mr. Louis Gordon, of Harrisburg, Pennsylvania, and Mr. Sid L. Hardin, of Edin- 
burg, Texas, for complainant. Mr. James W. Reynolds, of Shelley and Rey- 
nolds, of Harrisburg Pennsylvania, for respondent. Mr. James A. O’Donnell, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U. S. C., 1946 ed., 499a et seq.). 
Formal complaint was filed on January 15, 1948, in which it is alleged 
that complainant sold to respondent one carload, containing 700 lugs, 
of U.S. No. 2 green-wrapped tomatoes with no brand specified. It is 
further alleged that tomatoes meeting the requirements of the contract 
were shipped and that, upon arrival of the car, respondent accepted 
the produce, but notified complainant five days thereafter that it could 
not use the tomatoes because they were the wrong brand and respondent 
refused to pay the purchase price therefor. A copy of the formal com- 
plaint, together with a copy of the report of investigation prepared 
by the Regulatory Division, Fruit & Vegetable Branch, were served by 
registered mail upon respondent on March 25, 1948. A copy of the re- 
port of investigation was also served by registered mail upon com- 
plaint on March 23, 1948. 

In answer to the complaint, respondent admits it purchased and re- 
ceived a car of U.S. No. 2 tomatoes from complainant, but denies that 
no brand was specified in the contract. Respondent avers that it owes 
complainant only the sum of $541.92. An oral hearing was requested. 
Later in the proceeding respondent’s contentions were directed pri- 
marily to the proposition that the contract in question required the 
delivery of produce packed by Post Produce Company [as distin- 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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guished from tomatoes of a particular brand], and that the tomatoes 
delivered did not meet this requirement. 

A formal hearing was held at Harrisburg, Pennsylvania, on Sep- 
tember 15, 1948, and March 2, 1949. Both parties were represented 
by counsel. There was introduced in evidence on behalf of complain- 
ant the deposition of Guy Moore, the broker who negotiated the sale 
and acted as agent for both the parties, and the deposition of Murle 
Post, one of the partners of complainant-partnership. Serell S. Wag- 
ner, one of the partners of respondent-partnership, appeared and testi- 
fied at the hearing on behalf of respondent. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Albert Post and Murle 
Post, doing business as Post Produce Company, whose post office 
address is Edinburg, Texas. 

2. Respondent is a partnership composed of S. S. Wagner and J. D. 
Wagner, doing business as Harrisburg Daily Market, whose post of- 
fice address is Harrisburg, Pennsylvania. At the time of the trans- 
action herein complained of, respondent was licensed under the act. 

3. On or about November 19, 1947, complainant, through its agent, 
Guy Moore, doing business as the Guy Moore Marketing Agency, lo- 
cated at Edinburg, Texas, called respondent by long distance tele- 
phone and inquired whether respondent could use a carload of U. S. 
No. 2 tomatoes. Respondent replied that it could not use the to- 
matoes unless it could find a purchaser to take one-half or more of the 
carload. Respondent further stated he could not use any U. S. No. 2 
tomatoes unless they were packed by the Post Produce Company and 
came from the same run of tomatoes from which that company packed 
those tomatoes grading U. S. No. 1 under its “Tomatex” brand. 

4. On or about November 19, 1947, and after the conversation re- 
ferred to in Finding 3 hereof, respondent entered into a contract for 
the sale by it to the Mandel Produce Company, Philadelphia, Pennsy]- 
vania, of 450 lugs of U. S. No. 2 tomatoes, at an agreed price of $4.00 
per lug, f. o. b. Philadelphia, and upon the express condition that the 
tomatoes were to be packed by the Post Produce Company and taken 
from the same run of tomatoes from which tomatoes grading U. S. 
No. 1 were currently being packed under Post Produce Company’s 
“Tomatex” brand. 

5. On or about November 20, 1947, respondent notified complainant 
that respondent had located a purchaser for one-half or more of the 
carload of tomatoes previously discussed by the parties, and told com- 
plainant that it would purchase the carload of tomatoes. Upon the 
express notice from respondent that it had made a resale of one-half 
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or more of the lugs of tomatoes in question, the parties, through nego- 
tiations conducted by Guy Moore, acting as agent for both complain- 
ant and respondent, entered into an agreement, in the course of inter- 
state commerce, for the sale by complainant to respondent of one 
carload, containing 700 lugs of U. S. No. 2 green-wrapped tomatoes, 
said tomatoes to be packed by the Post Produce Company and to be 
taken from the same run of tomatoes from which complainant was 
currently packing those tomatoes grading U. S. No. 1 under its “To- 
matex” brand. The agreed prices were as follows: 362 lugs, straight 
pack, 6x6’s and larger, at $3.15 per lug, and 338 lugs of standard pack, 
6x6’s, at $3 per lug, or a total contract price of $2,154.30, f. o. b. ship- 
ping point. 

6. On November 18, 1947, the tomatoes involved in this proceeding 
were shipped by complainant from Harlingen, Texas, in car MDT 
7222. On the date of the sale complainant diverted the shipment to 
respondent at Harrisburg, Pennsylvania. The car of tomatoes ar- 
rived at Harrisburg on November 26, and was placed by the railroad 
at 10:00 a. m. on November 27, 1947 (Thanksgiving Day). 

7. All the tomatoes delivered by complainant to respondent in car 
MDT 7222 had actually been packed by the Post Produce Company 
and came from the same run of tomatoes from which that company 
currently was packing the tomatoes which graded U. S. No. 1 under 
its “Tomatex” brand. Of the 700 lugs of tomatoes contained in the 
shipment, 62 of the lugs were labeled “Big Red Brand, packed by 
Post Produce Company.” However, the remaining 638 lugs were 
labeled “Scotty Brand, packed by Guy Moore and associates.” 

8. On or about November 28, 1947, respondent inspected the ship- 
ment. The lugs packed around the doorway of the car were labeled 
“Big Red Brand, packed by Post Produce Company.” Thereupon, 
respondent ordered delivery by truck of 350 lugs of the tomatoes to 
the Mandel Produce Company, Philadelphia, Pennsylvania, pursuant 
to its contract with that company. The tomatoes arrived in Phila- 
delphia on or about Monday morning, December 1, 1947, and it was 
discovered that the shipment contained only 21 lugs of tomatoes 
labeled “Big Red Brand, packed by Post Produce Company.” The 
remaining 329 lugs were labeled “Scotty Brand, packed by Guy Moore 
and associates.” Mandel Produce Company accepted and paid 
respondent for the 21 lugs of tomatoes at its contract price, $84, but 
the Mandel Produce Company rejected the 329 lugs which were 
labeled to indicate they had not been packed by the Post Produce 
Company upon the grounds that the tomatoes did not meet contract 
specifications. The 329 lugs were subsequently resold by Mandel 
Produce Company for the account of respondent, and the net proceeds 
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of $147.15 were tendered to respondent. The Mandel Produce Com- 
pany refused to accept delivery of the remaining 100 lugs called for 
by its contract with respondent. These 100 lugs were disposed of by 
respondent, through another dealer, foi yet, pruceeds of $90. 

9. On or about December 2, 1947, re spondent, #{ «fied complainant 
that it could not use the tomatoes becauge-+ Badal” “gu “catty Brand”, 

10. Respondent’s contre t of resale of 450 iu,...¢;.,he tomatoes to 
the Mandel Produce Company was at $4.00 yor rh The 429 lugs 
of tomatoes rejected by Mandel had a market value of $2.75 per lug 
on December 1, 1947, the date when respondent discovered, or should 
have discovered, the defect. The differer between the contract 
value of the 429 lugs of $1,716, and the t value of $1,179.75, or 
the sum of $536.25, represents the dan _. «ch respondent suffered 
by reason of complainant’s breach of tie «J: ..cact. 

11. A formal complaint was filed in this proceeding on January 15, 
1948, which was within nine months after the cause of action alleged 


therein accrued. 
CONCLUSIONS 


A discussion of the circumstances surrounding negotiation of the 
contract in question and of the previous dealings between the parties 
is, in our view, essential to a proper determination of the controversy 
herein. Prior to the date of the sale in question respondent had been 
purchasing, through Guy Moore, the broker, U. S. No. 1, “Tomatex” 
brand, tomatoes packed by the Post Produce Company. This brand of 
tomatoes was known to respondent and in the Harrisburg, Pennsy]- 
vania, produce market and surrounding territory. In response to a 
telephone inquiry from the broker on November 19, 1947, whether re- 
spondent could use a carload of U. S. No. 2 tomatoes packed by this 
company, respondent answered that it could not use an entire car of 
such tomatoes, but that it would attempt to work out some arrangement 
with another dealer to take the carload. The following day, November 
20, 1947, respondent told the broker it had found a buyer to take a 
half or more of the carload, and negotiations for the sale of the 
tomatoes were completed over the telephone. The evidence pertain- 
ing to respondent’s resale of 450 of the 700 lugs to the Mandel Pro- 
duce Company of Philadelphia, will be discussed later. 

Complainant contends that it agreed to sell to respondent one car- 
load of U. S. No. 2 tomatoes without specification as to brand, and 
that tomatoes meeting the requirements of the contract were delivered. 
Respondent alleges, in its answer, that in its telephone conversations 
with the broker, it had specified U. S. No. 2, “ ‘Big Red’ brand toma- 
toes packed by Post Produce Company.” Later in the proceeding 
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respondent emphasized that the agreement required the delivery by 
complainant of tomatoes packed by the Post Produce Company. All 
the tomatoes delive “d were of T. S. No. 2 grade and there is no 
question as to their quiilit; > condition. However, 62 of the 700 lugs 
were labeled “P’ . '” britna, “packed by Post Produce Company,” 
and 638 of the =: wz. marked “Scotty” brand, “packed by Guy 
Moore and Assu. at. .” : 

The first questions .o be determined therefore are: (1) Did the 
contract between the parties’ call for the d 'ivery of tomatoes of a 
particular brand, or (2) did the contract require the delivery of 
tomatoes packed by th 1 Post Produce Company; and (3) did the 
delivery of tomatoes lat’: “‘“Seotty brand, packed by Guy Moore and 
associates” constitute a’ ‘ ©” uf warranty ? 

In support of its ailegiivén that the contract did not specify any 
particular brand, complainant has submitted a copy of the broker’s 
standard memorandum of sale dated November 20, 1947, covering 
“One car U. S. 2 G/W tomatoes * * * good quality and pack.” 
Complainant also introduced in evidence a copy of the telegram sent 
by the broker to respondent on November 20, 1947, reading as follows: 

“Post diverted you Harrisburg from Houston today MDT 7222 contents 700 
lugs U. S. 2 tomatoes 362 lugs straight pack * * *” 

The record shows that respondent did not receive a copy of the 
broker’s standard memorandum of sale. 

In support of its contentions, respondent introduced in evidence a 
copy of complainant’s invoice dated November 20, 1947, reading as 
follows: 

“700 lugs—U. S. 2 ‘Big Red’ brand tomatoes.” 


In explanation of the fact that the car shipped to respondent con- 
tained two different brands of tomatoes, Murle Post, a partner of 
complainant—partnership, stated in his deposition that “At the time 
the tomatoes contained in car MDT-7222 were packed, we ran out of 
Big Red labels and used the Scotty labels as we had no other labels 
on hand at that time for U. S. No. 2 tomatoes.” With reference to 
the fact that complainant’s invoice specified “Big Red” brand, the 
same witness stated that this was an error on the part of the billing 
clerk; that at the time of the sale most of complainant’s U. S. No. 2 
tomatoes were being packed under “Big Red” brand, and because the 
memorandum of sale did not specify the brand the billing clerk as- 
sumed that all the tomatoes sold to respondent were “Big Red” brand. 
In his deposition, Murle Post further stated that, prior to the time 
of this controversy, complainant had not sold any “Big Red” brand 
U.S. No. 2 tomatoes in the Harrisburg, Pennsylvania, produce market 
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or adjacent territory, and that this brand was a total stranger in the 
territory. In his testimony at the formal hearing on behalf of re- 
spondent, Serell S. Wagner, one of respondent-partners, testified that 
in his telephone conversation on November 19, 1947, with Guy Moore, 
the broker had mentioned “Big Red” brand, but that prior to that 
time he, the witness, had never heard of “Big Red” brand. 

Upon the facts of record, it is our conclusion that respondent has 

not established by a preponderance of the evidence its contention that 
the contract called for delivery of “Big Red” brand tomatoes. How- 
ever, aside from the question of brand names, Serell S. Wagner 
stated unequivocally and repeatedly in his testimony at the hearing 
* that his whole concern throughout the negotiations was to receive 
tomatoes packed by Post Produce Company; also, the produce was to 
be those tomatoes grading U. S. No. 2 from the same shed and the 
same run of tomatoes from which the Post Produce Company packed 
tomatoes grading U. S. No. 1 under its “Tomatex” brand. Respond- 
ent’s allegations in this respect are supported entirely by the broker. 
This is clear from the broker’s deposition, part of which reads as 
follows: 
“* * * Mr. Wagner stated on November 20, 1947, that he had a repacker 
who would be interested in U. S. No. 2 tomatoes out of ‘Tom-A-Tex’ brand U. S. 
No. 1 tomatoes packed by Post Produce Company. There was no mention of any 
brand of U. 8S. No. 2 tomatoes and the important thing with Mr. Wagner was that 
the tomatoes be U. S. No. 2 out of the ‘Tom-A-Tex’ brand U. S. No. 1 tomatoes 
packed by Post Produce Company.” (Deposition of Guy Moore, Ans. to cross- 
interrogatory No. 2.) 

Upon this evidence we conclude that the contract in question re- 
quired complainant to deliver U. S. No. 2 tomatoes packed by Post 
Produce Company, and that the produce was required to be taken from 
the same run of tomatoes from which the complainant packed the 
produce grading U. S. No. 1 under its “Tomatex” brand. 

The facts of record show the tomatoes delivered actually were of the 
grade and from the run of tomatoes required by the contract, but 
the labels thereon indicated the tomatoes were not a product of the 
Post Produce Company as required. It is not clear whether com- 
plainant was under a legal obligation to place any labels at all upon 
the lugs to be delivered under the contract. We think, however, that 
if complainant did label the tomatoes they should have been so labeled 
as to show the correct name of the packer and shipper as the Post 
Produce Company and not someone other than that company. There 
is evidence in the record to indicate that at the time respondent gave 
notice to complainant with respect to the labels, respondent was un- 
aware that the Post Produce Company had actually packed the to- 
matoes in question. Complainant does not contend otherwise. Ac- 


8A 


cor 
or 


] 
(1) 
bre 
spo 
sol 
whi 
pul 
Pre 
for 
pro 
Phi 
pac 
awé 
of t 
trac 
the 
ther 
Thi 
inut 
clai 
The 
the 
it ay 
pare 
mitt 

R 
per 
rese 
com 
posi 
and 

loss. 
Dec 
of tl 
sold 
ber | 
not : 
the 

cove 
reast 
429 ] 


he 
"e- 
at 
re, 


er 
y 


at 
aS 


st 


o - 


ee oe @®o et & 








8A.D. POST PRODUCE CO. Vv. HARRISBURG DAILY MARKET 897 


cordingly, we conclude that 638 lugs of the tomatoes delivered by 
complainant failed to meet contract requirements. 

Respondent kept the produce and, in accordance with section 69 
(1) (A) of the Uniform Sales Act, is entitled to set up complainant’s 
breach by way of recoupment in diminution of the sales price. Re- 
spondent has' claimed damages only in connection with the 450 lugs 
sold to Mandel. With respect to the proper measure of damages, 
whereas the evidence shows it was material to respondent and to its 
purchaser, Mandel Produce Company, that a product of the Post 
Produce Company be delivered [whether because of a stronger demand 
for this product or otherwise], the evidence does not show that such 
product had a monetary value on the open market at Harrisburg or 
Philadelphia greater than the value of the tomatoes of the same grade 
packed by other packers. Ordinary damages therefore cannot be 
awarded to respondent on the basis of the difference between the value 
of the tomatoes delivered and the value of the tomatoes meeting con- 
tract requirements. Respondent has computed damages by taking 
the sale price of $1,800 on the 450 lugs sold to Mandel and deducting 
therefrom $321.15, the amount eventually realized for these tomatoes. 
This leaves a difference of $1,478.85 which respondent claims in dim- 
inution or set-off against the original purchase price of $2,154.30 
claimed by complainant. That is not the correct measure of damages. 
There was a decline in market prices between the date of delivery and 
the time when the resales were made some 6 to 8 days later. Further, 
it appears that the resales were made at prices extremely low as com- 
pared with prevailing market prices, whereas the tomatoes were ad- 
mittedly in good condition upon delivery. 

Respondent lost a profit on its contract with Mandel of 25 cents 
per lug on 429 lugs, or $107.25. However, this amount does not rep- 
resent the entire loss which respondent suffered as a direct result of 

complainant’s breach. Respondent was forced to make other dis- 
position of the 429 lugs rejected by Mandel on a declining market, 
and we think it equitable that complainant should bear a part of this 
loss. The tomatoes in question were delivered to Mandel on Monday, 
December 1, and respondent notified complainant on December 2, 1947, 
of the defect. On December 1, 1947, U. S. No. 2 tomatoes of all sizes 
sold at $2.00 to $3.00 per lug on the Philadelphia market. On Decem- 
ber 2, 1947, 6 x 6’s sold for $2.75 to $3.00 per lug. The record does 
not show the exact time when respondent was notified by Mandel of 
the defect. Taking December 1 as the day when respondent dis- 
covered or should have discovered the defect, and $2.75 per lug as the 
reasonable market value of the tomatoes on that date, we find that the 
429 lugs at that time were worth $1,179.75 on the open market. Had 
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the tomatoes been up to contract, respondent would have sold them to 


fered, measured as of the time and place where the defect was dis- 
covered and based upon respondent’s resale contract with Mandel. 
Friedman v. Tamargo et al. (1918) 171 N. Y.S. 171. 

We conclude that complainant breached the contract; that such 
breach was in violation of section 2 of the act; and that respondent 
suffered special damages in the amount of $536.25 by reason of com- 
plainant’s breach. This amount should be deducted from the contract 
price of $2,154.30, no part of which has been paid to complainant. 


Reparation should be awarded complainant in the amount of $1,618.05, 


with interest, and the facts should be published. 


ORDER 


Within 30 days from the date hereof, respondent shall pay com- | 


plainant, as reparation, $1,618.05, with interest thereon at the rate of 
5 percent per annum front December 1, 1947, until paid. 
The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 


(A. D. 2188) 


Morris TaBENKEN v. D. C. Fiores & Co., Inc. PACA Doc. No. 5153. 
Decided August 4, 1949. 


Unlawful Rejection 


Where it is alleged that complainant sold and delivered a carload of potatoes 
and that respondent rejected the carload without reasonable cause, and 
where respondent failed to file an answer, held, that respondent’s failure 
to file an answer constitutes a waiver of oral hearing and is deemed to 


be an admission of the facts, alleged in the complaint, and respondent’s | 
rejection without reasonable cause is a violation of the act for which com- | 
plainant should be awarded reparation in the amount of the loss sustained | 


by him.* 


Mr. Morris Tabenken, of Bangor, Maine, complainant pro se. Mr. HB. D. Mulville, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer. 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 1946 ed. 499a et seq.). 


*Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—EHd. 





Mandel at $4.00 per lug, or $1,716. The difference between these two 
amounts, or $536.25, represents the damages which respondent suf- | 
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An informal complaint was received June 30, 1948. A formal com- 
plaint was filed January 21, 1949, alleging failure on the part of 
respondent to pay the purchase price for one carload of potatoes 
bought from complainant on or about June 10, 1948. A copy of the 
report of investigation was served upon the complainant June 20, 
1949. On the same date, copies of the report of investigation and 
the formal complaint were served upon the respondent. 

At the time of the service of the complaint, respondent was noti- 
fied in writing that an answer should be filed within 20 days there- 
after, and that in accordance with section 47.8 (c) of the rules of 
practice, failure to file an answer would constitute a waiver of oral 
hearing and an admission of the facts alleged in the complaint. Re- 
spondent has failed to file an answer and this proceeding is being 
disposed of on the basis of such default. 


FINDINGS OF FACT 


1. Complainant is an individual, Morris Tabenken, whose post 
office address is 8 Harlow St., Bangor, Maine. 

2. Respondent, D. C. Flores Co., Inc., is a corporation whose ad- 
dress is 925 Union Avenue, Bronx 59, New York. At the time of the 
transaction complained of herein, respondent was licensed under 
the act. 

3. On or about June 10, 1948, complainant contracted to ship to 
respondent 450 100-lb. sacks of Size A Maine Pickout potatoes at 
$2.70 per cwt., delivered in New York, or a net amount of $916.88. 

4. On or about June 16, 1948, complainant shipped from Sherman, 
Maine, to the respondent in New York City in car MDT 16662, pota- 
toes which complied with the contract as to kind, quality, grade and 
size. 

5. On June 19, 1948, the carload of potatoes arrived in New York 
and respondent was notified of arrival. Respondent inspected the 
carload and directed the Railroad to have the carload at Pier 22, 
Brooklyn, June 24, 1948, for shipment to Puerto Rico, but the car- 
load arrived after the steamer sailed and the potatoes were returned 
to the respondent who refused to accept them. 

6. The Railroad notified the complainant that the respondent re- 
fused to accept the shipment and complainant disposed of the pota- 
toes for $631.37, or $285.51 less than the purchase price due the com- 
plainant. 

7. Respondent’s rejection of the shipment caused complainant to 
suffer a loss of $285.51, no part of which has been paid. 
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Mr. R. W. Gudgeon, of Chicago, Illinois, for complainant. Mr. HE. D. Mulville, 


Presiding Officer. 
CONCLUSIONS 


The failure of the respondent to file an answer to the complaint 
constitutes an admission of the facts alleged in the complaint and a 
waiver of oral hearing as provided for in the rules of practice (7 CFR 
47.8 (c)). 

The facts thus admitted are that the respondent purchased from the 
complainant one carload of potatoes at the agreed net price of $916.88; 
that the complainant tendered delivery of the potatoes in accordance 
with the terms of the contract; that the respondent rejected the ship- 
ment and has failed to pay any part of the purchase price; and that 
complainant resold the potatoes for net proceeds of $631.87, which is 
$285.51 less than the agreed purchase price. The rejection by the re- 
spondent was in violation of section 2 of the act. As a result of the 
violation, complainant suffered damages of $285.51. Complainant 
should be awarded reparation in the amount of $285.51, with interest, 
and the facts should be published. 


ORDER 


Within 30 days from the date of this decision, respondent shall pay 
to complainant, as reparation, $285.51, with interest thereon at the 
rate of 5 percent per annum from July 1, 1948, until paid. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served on the parties. 





(A. D. 2189) 


Curicaco Fruir & VEGETABLE ExcHanGe v. IpAno Baxina Potato 
Distriputors, Inc. PACA Doc. No. 5154. Decided August 8, 
1949. 


Failure to Pay Purchase Price 


Where it is alleged that respondent failed to pay for two carloads of potatoes 
purchased from the complainant and where respondent failed to file an 
answer to the complaint, held, respondent’s failure to file an answer is 
deemed to be an admission of the facts alleged in the complaint and respond- 
ent’s failure to pay the purchase price is a violation of the act for which 
reparation should be awarded to complainant.* 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Hd. 
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Mr. R. W. Gudgeon, of Chicago, Illinois, for complainant. Mr. E. D. Mulville, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 1946 ed. 499a et seq.). 
An informal complaint was receivedAugust 19, 1947. A formal com- 
plaint was filed September 10, 1948, alleging failure on the part of 
respondent to pay the purchase price for one carload of potatoes 
bought from complainant on or about April 21, 1947, and one carload 
of potatoes bought from complainant on or about May 3, 1947. A copy 
of the report of investigation was served upon the complainant June 
17, 1949. Copies of the report of investigation and the formal com- 
plaint were served upon the respondent June 16, 1949. 

At the time of the service of the complaint, respondent was notified 
in writing that an answer should be filed within 20 days thereafter and 
that in accordance with section 47.8 (c) of the rules of practice, failure 
to file an answer would constitute a waiver of oral hearing and an 
admission of the facts alleged in the complaint. Respondent has 
failed to file an answer and this proceeding is being disposed of on the 


basis of such default. 
FINDINGS OF FACT 


1. Complainant is an individual, Harvey Berkowitz, doing business 
as Chicago Fruit & Vegetable Exchange, whose address is 216 South 
Water Market, Chicago 8, Illinois. 

2. Respondent, Idaho Baking Potato Distributors, Inc., is a corpora- 
tion whose address is 636 West 36th Street, New York 18,N. Y. At 
the time of the transaction complained of herein, respondent was 
licensed under the act. 

3. On or about April 21, 1947, complainant contracted to sell to 
respondent 360 sacks of U.S. No. 1, Size B, potatoes at $2.10 per sack, 
f. o. b., or for the total of $756.00. 

4. On or about May 3, 1947, complainant contracted to sell to re- 
spondent 360 sacks of U. S. No. 1, Size B, potatoes at $1.15 per sack, 
f.o. b., or for a total of $414.00. 

5. In accordance with the terms of the contract, complainant shipped 
from Edison, California, cars PFE 95519 and NWX 1188, containing 
the quantity, size and quality of potatoes contracted for, to the re- 
spondent at New York. 
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6. The respondent accepted the two carloads of potatoes but has 
failed to pay any part of the purchase prices of $756 and $414, or a 
total of $1,170. 

7. Informal complaint was filed August 19, 1947, which was within 
nine months after the cause of action accrued. 


CONCLUSIONS 


The failure of the respondent to file an answer to the complaint con- 
stitutes an admission of the facts alleged in the complaint and a waiver 
of oral hearing as provided for in the rules of practice (7 CFR 47.8 
(c)). The facts thus admitted are that the respondent purchased 
* from the complainant one carload of potatoes at the agreed price of 
$756 and another carload of potatoes at the agreed price of $414, or a 
total of $1,170; that the complainant delivered the potatoes in accord- 
ance with the terms of the contracts; that the respondent accepted the 
shipments but has failed to pay any part of the purchase prices. Cor- 
respondence exhibits included in the report of investigation indicate 
that respondent admits its indebtedness and that attempts were made 
to reach a settlement but to no avail. The failure of the respondent to 
pay the purchase prices is in violation of section 2 of the act. Com- 
plainant should be awarded reparation in the amount of $1,170, with 
interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this decision, respondent shall pay 
to complainant, as reparation, $1,170, with interest thereon at the 
rate of 5 percent per annum from June 1, 1947, until paid. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(A. D. 2190) 


E. S. Cerecuino v. Sanpy Puro. PACA Doc. No. 5159. Decided 
August 9, 1949. 


Failure to Pay Purchase Price—Default 


Where it is alleged that respondent failed to pay the purchase price for ship- 
ments of boysenberries and where respondent failed to answer the com- 
plaint, held, respondent’s failure to answer the complaint is deemed an ad- 
mission of the facts alleged therein, and respondent’s failure to pay for the 
boysenberries is a violation of the act for which complainant is entitled to 
an award of reparation.* 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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Mr. R. E. Hume, of Portland, Oregon, for complainant. Mr. EZ. D. Mulville, Presid- 
ing Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a repatation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U. S. C. 1946 ed. 499a e¢ seq). 
An informal complaint was received December 9, 1948. A formal com- 
plaint was filed March 9, 1949, alleging failure on the part of respond- 
ent to pay the purchase price for 106 crates of boysenberries bought 
from complainant on or about July 23 and July 25, 1948. A copy 
of the report of investigation was served upon complainant June 24, 
1949. On June 27, 1949, copies of the report of investigation and the 
formal complaint were served on respondent. 

At the time of service of the complaint, respondent was notified in 
writing that an answer should be filed within 20 days thereafter and 
that in accordance with section 47.8(c) of the rules of practice, failure 
to file an answer would constitute a waiver of oral hearing and an 
admission of the facts alleged in the complaint. Respondent has failed 
to file an answer and this proceeding is being disposed of on the basis 


of such default. 
FINDINGS OF FACT 


1. Complainant is an individual, E. S. Cereghino, whose post office 
address is Route 2, Box 538, Troutdale, Oregon. 

2. Respondent is an individual, Sandy Pupo, whose post office ad- 
dress is 170 Stephens Street, Spokane, Washington. At the time of 
the transaction complained of herein, respondent was not licensed 
under the act, but was subject to license. Respondent later obtained 
a license, and paid arrearage to cover the period involved. 

3. On or about July 23 and July 25, 1948, in accordance with the 
terms of a contract, complainant shipped 106 crates of boysenberries 
at $2.00 per crate, or for a total price of $212, in interstate commerce 
to the respondent at Spokane, Washington. 

4. Respondent accepted the boysenberries but has paid to com- 
plainant no part of the $212 agreed purchase price. 

5. Informal complaint was filed December 9, 1948, which was within 
nine months after the cause of action accrued. 


CONCLUSIONS 


The failure of the respondent to file an answer to the complaint con- 
stitutes an admission of the facts alleged in the complaint and a waiver 
of oral hearing as provided for in the rules of practice (7 CFR 47.8 
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(c)). The facts thus admitted are that the respondent purchased 
from the complainant 106 crates of boysenberries at $2.00 per crate, 
or a total agreed purchase price of $212; that the complainant de- 
livered the commodity in accordance with the terms of the contract; 
and that the respondent accepted the boysenberries but has failed to 
pay any part of the purchase price. Correspondence exhibits indicate 
that there is no dispute concerning the claim. The failure of the re- 
spondent to pay the purchase price is in violation of section 2 of the 
act. Complainant should be awarded reparation in the amount of 
$212, with interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this decision, respondent shall pay 
to complainant, as reparation, $212, with interest thereon at the rate of 
5 percent per annum from August 1, 1948, until paid. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served upon the parties. 





(A. D. 2191) 


Henry Kato v. Sanny Puro. PACA Doc. No. 5158. Decided 
August 9, 1949. 


Failure to Pay Purchase Price 


Where complainant sold a truckload of boysenberries to respondent who accepted 
delivery but failed to pay the purchase price and respondent failed to file an 
answer to the complaint, it is held, that respondent’s failure to file an 
answer constitutes an admission of the facts alleged in the complaint, and 
respondent’s failure to pay the agreed purchase price is a violation of the 
act, for which reparation should be awarded complainant in the amount 
of the purchase price, with interest.* 

Mr. R. E. Hume, of Portland, Oregon, for complainant. Mr. EZ. D. Mulville, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 1946 ed. 499a e¢ seq.). 
An informal complaint was received December 9, 1948. A formal 
complaint was filed March 8, 1949, alleging failure on the part of 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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respondent to pay the purchase price of $1.85 per crate for 280 crates 
of boysenberries, or a total sum of $518, bought from complainant on 
or about July 20, 1948. A copy of the report of investigation was 
served upon complainant’s representative June 27, 1949. On the same 
date, copies of the report of investigation and the formal complaint 
were served on respondent. 

At the time of service of the complaint, respondent was notified in 
writing that an answer should be filed within 20 days thereafter and 
that in accordance with section 47.8 (c) of the rules of practice, 
failure to file an answer would constitute a waiver of oral hearing 
and an admission of the facts alleged in the complaint. Respondent 
has failed to file an answer and this proceeding is being disposed of on 
the basis of such default. 


FINDINGS OF FACT 


1. Complainant is an individual, Henry Kato, whose post office 
address is Route 1, Box 3630, Portland 6, Oregon. 

2. Respondent is an individual, Sandy Pupo, whose post office 
address is 170 Stephens Street, Spokane, Washington. At the time 
of the transaction complained of herein, respondent was not licensed 
under the act, but was subject to license. Respondent later obtained 
a license and paid arrearage covering the period involved. 

3. On or about July 20, 1948, complainant sold to respondent, in 
the course of interstate commerce, 280 crates of boysenberries at $1.85 
per crate, or for a total price of $518. 

4. On July 20, 1948, complainant delivered 280 crates of boysen- 
berries meeting contract requirements to respondent at Portland, 
Oregon. Respondent accepted delivery of the berries and hauled 
them to Spokane, Washington, but has failed to pay complainant the 
agreed purchase price of $518, or any part thereof. 

5. Informal complaint was filed December 9, 1948, which was within 
nine months after the cause of action accrued. 


CONCLUSIONS 


The failure of the respondent to file an answer to the complaint con- 
stitutes an admission of the facts alleged in the complaint and a waiver 
of hearing as provided for in the rules of practice (7 CFR 47.8 (c)). 
The facts thus admitted are that respondent purchased from the com- 
plainant 280 crates of boysenberries at the agreed price of $518; that 
the complainant delivered the commodity in accordance with the 
terms of the contract; and that the respondent accepted the shipment 
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but has failed to pay any part of the purchase price. Correspondence 
exhibits indicate that there is no dispute concerning the claim. The 
failure of the respondent to pay the purchase price is in violation of 
section 2 of the act. Complainant should be awarded reparation in 
the amount of $518, with interest, and the facts should be published, 


ORDER 


Within 30 days from the date of this decision, respondent shall pay 
to complainant, as reparation, $518, with interest thereon at the rate 
of 5 percent per annum from August 1, 1948, until paid. 

The facts and circumstances as set forth herein shall be published, 

Copies hereof shall be served on the parties. 


(A. D. 2192) 
PACA Doc. No. 4851.* Decided August 16, 1949. 


Dismissal—Failure to Sustain Burden of Proof of Breach of Warranty 
Where complainant filed a complaint for the loss sustained by reason of a 
breach of warranty in carloads of frozen peas and apricots purchased from 
respondents, held, that complainant did not introduce the alleged written 
contracts of sale or offer testimony of the broker who allegedly made 
certain express warranties, and that, since complainant failed to sustain 
the burden of proof, the complaint should be dismissed.** 


Mr. Jacob Rapoport, of New York, New York, for complainant. Respondent 
pro se. Mr. Frederick W. Woodley, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer. 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U. S. C. 1946 ed. 499a et seq.). 
In a formal complaint received September 23, 1947, complainant 
alleges that during the months of March and April 1946, it contracted 
to purchase from respondents 641 cases of frozen apricots and 2,710 
cases of frozen peas f.0.b. * * * for shipment to complainant 
at * * *, Complainant alleges further that the broker who ne- 
gotiated the contracts warranted the frozen produce to be of good 
quality; that the produce was received and paid for by complainant 
but later inspection revealed the produce to be of sub-standard grade 
and inferior to that specified in their contracts; and that on account 
of the failure of respondents to make delivery of produce in accord- 

*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 


**Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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ance with the contracts, complainant sustained a loss of $16,350.35, 
being the difference between the value of the produce ordered and that 
of the produce actually delivered. An award of reparation is re- 
quested for that amount. 

A copy of the formal complaint and a copy of the report of investi- 
gation made by the Department were served upon respondents. A 
copy of the report Of investigation was also served upon complainant. 

An answer was filed by * * * on November 26, 1947. Re- 
spondent alleges that no representations of quality were made by the 
packer of the produce and it has no knowledge that any were made 
by the broker; and that the produce delivered to complainant was in 
accordance with the contracts. Asa further defense, this respondent 
states that complainant first inspected the produce six months after 
delivery which was not within a reasonable time, and during this 
period there was a natural deterioration of the produce and also a 
decline and demoralization of the frozen food market. 

The parties notified the Department that they did not desire an oral 
hearing and requested that this proceeding be disposed of on the 
pleadings and documents already filed. It is so handled. 


FINDINGS OF FACT 


1. Complainant, * * *, isacorporation whose addressis * * *. 

2. Respondent, * * *, was owned and operated by * * * 
at * * *, A license issued to respondent on April 23, 1945, was 
renewed in April 1946, and was allowed to terminate in April 1947. 
On April 1, 1947, a license was issued tothe * * *, whose officers 
— oer, 
3. Respondent, * * *, wasapartnership composed of * * *. 
A license was issued to this respondent on October 9, 1946. The part- 
nership was dissolved on June 30, 1947. 

4. During March and April 1946, respondents contracted to sell to 
complainant quantities of frozen peas in 12-ounce packages and apri- 
cots in 16-ounce packages, 36 packages to the case, as follows: 


Date shipped | Date received > Commodity 


May 4,1946 | May 16,1946 | PFE 200371 
May 14, 1946 | May 29, 1946 
May 16,1946 | May 31, 1946 
July 17,1946 | July 31, 1946 


5. The agreed price for both apricots and peas was $2 per dozen, 
f.o.b. * * *, The produce was to be shipped to complainant at 
New York, New York, sight draft with bill of lading attached. 


854837—49—_5 
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6. Complainant received delivery of the produce on the dates set 
forth in Finding No. 4 and paid the purchase prices. Under com- 
plainant’s direction the produce was stored inthe * * *. Onor 
about January 17, 1947, complainant requested Federal inspections of 
the produce. The peas and apricots were certified as averaging U. S. 
Grade D or Substandard. 

7. On January 28, 1947, complainant filed an informal complaint 
against respondents with the Department. This complaint was filed 
within nine months after the alleged cause of action accrued. 


CONCLUSIONS 


The evidence in this proceeding consists of the pleadings of the 
parties, with attached exhibits, and the report of investigation of the 
Department. It is not disputed by the parties that during March and 
April 1946, complainant entered into several contracts for the pur- 
chase from respondents of quantities of frozen peas and apricots. 
The informal complaint states that * * * was the packer of the 
produce and * * * was an affiliate and the one to which com- 
plainant paid the purchase prices. It appears from the evidence that 
all of the contracts were probably negotiated between the parties by 
two brokers, * * *, 

With these general observations of the evidence of record, we turn to 
the specific allegations of the formal complaint as to which issue was 
joined by respondents’ denial thereof. Complainant alleged that 
* * * warranted the frozen produce to be of good quality. It was 
alleged further that the “sales order” stated that complainant would 
receive a sample of the peas and that the broker later notified com- 
plainant that no sample could be obtained but he assured complainant 
the peas were of excellent quality. 

The evidence is wholly inadequate to establish complainant’s con- 
tentions. Although the formal complaint states that the contracts of 
the parties were written, complainant did not submit such contracts 
in evidence. In addition, complainant failed to submit in evidence 
the testimony of the broker who made the alleged warranties. It is 
concluded that complainant failed to sustain the burden of proof, 
and the complaint should be dismissed. 


ORDER 


The complaint is dismissed. 
Copies hereof shall be served upon the parties. 





PACA DOC. NO. 4878 
(A. D, 2193) 


PACA Doc. No. 5077.* Decided August 16, 1949. 


Dismissal— Withdrawal of Complaint 
Complaint for reparation dismissed upon request of complainant. 
Mr. E. M. Eagleton, of Canon City, Colorado, for complainant. Respondent pro 
se. Mr. John F. McCarty, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C., 1946 ed., 499a et seq.). 
A formal complaint was filed December 2, 1948, wherein it was alleged 
that the parties entered into an agreement for the sale by complainant 
to respondent of one carload of U.S. No. 1 cantaloupes, It was further 
alleged that the respondent refused delivery and did not pay the pur- 
chase price or any part thereof. The respondent claimed that the can- 
taloupes failed to meet contract specifications and were properly 
rejected. The cantaloupes were resold by complainant but for less 
than the freight, brokerage, icing, and telegram charges. Complainant 
sought to recover the original purchase price plus the loss sustained 
on the resale. 


By letter dated July 27, 1949, counsel for complainant notified the 
Department that his client desired to have the complaint dismissed. 
Accordingly, the complaint is dismissed. 

Copies hereof shall be served upon the parties. 


(A. D. 2194) 
PACA Doc. No. 4878.* Decided August 17, 1949. 


Dismissal—Evidence Establishing Produce Met Contract Specifications—Failure 
to Give Notice of Breach Within Time Specified 
Where complainant sought damages on the ground that the packages of frozen 
fancy peas which complainant purchased from respondent and paid therefor, 
were of inferior quality and not of proper weight, held, that the peas were 
in accordance with the contract at the time of delivery, that complainant 
failed to give notice of any breach within 10 days after delivery is required 
by the contract, and that, therefore, the complaint should be dismissed.** 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
**Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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Mr. David A. Saltzburg of Kolander & Saltzburg, of Philadelphia, Pennsylvania, 
for complainant. Mr. Robert V. Smith of Smith, Ristig & Smith, of Wash- 
ington, D. C., for respondent. Mr. John 8. Griffin, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U. S. C. 1946 ed. 499a e¢ seq.). 
On March 31, 1947, complainant filed a formal complaint against re- 
spondent alleging that on April 9, 1946, complainant contracted to 
purchase from respondent 50,000 pounds, later increased to 78,840 
_ pounds, of fancy quality frozen sweet peas, Smith Brand Perfections, 

or Thomas Laxton Brand, in 12 ounce packages, at the agreed price 
of $2.07 per dozen, or a total of $18,133.20. It is alleged further that 
the merchandise was stored for the account of complainant at the point 
of origin and complainant paid the total purchase price; that an 
inspection on February 5, 1947, disclosed the individual packages to 
be of less weight, and the peas of a lower quality, than specified by 
the contract; that the peas could not be resold because of Staté laws 
as to weight; and that complainant notified respondent of its failure 
to abide by the terms and conditions of the contract, and requested 
reimbursement of the purchase price and storage paid. Complainant 
requested reparation in the total sum of $19,359.56. The amount 
claimed was amended at time of hearing to include additional storage 
charges. 

Respondent filed an answer to the complaint on February 2, 1948, 
in which it admitted the execution of the contract for 50,000 pounds of 
frozen sweet peas. It denied that the contract specified “fancy quality” 
as those words are defined in the U. S. grades for frozen peas. It 
further denied that the contract was amended to include a total of 
78,640 pounds of sweet peas and avers that the second sale of 39,420 
pounds of sweet peas was a “spot” sale, and that the original quantity 
of 50,000 pounds covered by the contract was prorated down to 39,420 
pounds in accordance with the terms of the contract. It further denied 
that the packages of frozen peas furnished under the contract weighed 
less than 12 ounces each. 

Respondents sets up a counterclaim alleging that complainant on 
April 8, 1946, contracted to purchase 34,656 pounds of frozen Golden 
Cross Cut Corn in 10 ounce packages, under the same terms and con- 
ditions as the sale of peas, and that on November 4, 1946, complain- 
ant advised respondent that it could not accept the corn because of 
circumstances beyond its control. Respondent further alleges that 
because of the failure of complainant to accept the one-half car of corn, 
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a sale of an additional one-half car of corn to another customer in 
* * * could not be completed. Respondent seeks reparation in 
the amount of $4,490.90 from the complainant on its counterclaim. 

Complainant’s answer to the counterclaim admits that the corn was 
ordered at the same time as the peas. It also admits sending to re- 
spondent’s broker a letter stating that the complainant could not 
handle the corn due to circumstances beyond its control. Complain- 
ant contends that this letter was merely a request to hold up shipment 
of the corn and did not constitute a cancellation. It states that the 
corn did not conform to the contract specifications of fancy quality, 
and it advised the broker for the respondent not to ship the corn 
unless it was fancy quality. 

Formal hearing was held at * * * on * * * at which 
both parties were represented by counsel. * * * one of the part- 
ners of * * *, appeared at the hearing as complainant’s only 
witness. He explained the negotiations leading up to the execution 
of the contract, and identified and placed into evidence the contract 
executed with the respondent, the bank draft notices, invoices from 
* * * and invoices from respondent. He also introduced the 
original United States Department of Agriculture inspection certifi- 
cates covering the two shipments in question, together with the in- 
spection certificate covering a previous purchase from the respondent. 
The contract covering the purchase of corn was placed in evidence 
along with correspondence and the invoice pertaining thereto. It 
was stipulated by counsel for both parties that the storage charges 
on the two shipments to April 1, 1949, were $2,912.70. Numerous 
witnesses testified on behalf of respondent, including * * *, the 
broker who negotiated the contracts, and * * *, respondent’s 
general manager and vice-president. 

Subsequent to the hearing, complainant sold the frozen peas to 
* * * for $2,000. Thereupon, respondent filed a Motion to Dis- 
miss and a Petition to Reopen the Hearing. Decision on the motion 
and petition were both deferred pending consideration of the case 


on its merits. 
FINDINGS OF FACT 


1. Complainant, * * *, at all times pertinent hereto was a 
partnership consisting of * * *, whose principal place of busi- 
nessis * * *, 

2. Respondent, * * *, is a corporation whose principal place of 
business is at * * *, At the time of the transactions involved 
herein, respondent was licensed, or subject to license, under the act. 


A license was issued to respondent May 24, 1946. 
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3. On April 9, 1946, respondent executed a written contract with 
complainant to furnish 50,000 pounds, or 66,666 12 ounce packages, 
of Smith Brand Perfections and Thomas Laxton sweet peas, fancy 
quality, at OPA ceiling prices, or at the first announced opening price 
if ceiling prices were not in effect at the time of shipping or billing. 
Shipment was to be made as soon as packed, with a sight draft against 
a bill of lading or warehouse receipt if the merchandise was stored 
after it was packed. The contract was subject to Government con- 
trol regulations and packer’s ability to deliver under these regula- 
tions. * * *, a broker, negotiated the contract. 

4. The contract permitted respondent to prorate its available stock 
if it was unable to make full delivery because of conditions beyond its 
control. The contract provided that if complainant so indicated in 
writing it should have the privilege of inspecting the goods covered 
by the contract when they were being packed, or at point of shipment 
within 3 days after being advised that the goods were ready for in- 
spection. It was specifically provided that, 

“Should buyer fail to exercise right of inspection as hereinabove specifically 
stated, buyer shall be deemed to have approved of the quality and/or quantity 
of the goods covered by this contract and to have waived further or other right 
of inspection.” 


5. Under the caption of “Claims” the contract provided that, 


“If in any event the buyer asserts claims against seller for failure on the 
part of the seller to fully perform any of the terms or conditions of this con- 
tract, said claims shall be made in writing to seller within ten (10) days after 
the arrival of the goods at destination and/or within ten (10) days from the 
time said goods are stored in warehouse for buyer’s account should the latter 
be done.” 

6. Pursuant to this contract, respondent delivered to complainant 
on July 6, 1946, 39,420 pounds of frozen sweet peas in consumer packs 
marked “12 oz.” Only 39,420 pounds of frozen peas were furnished 
because it was necessary for respondent to prorate delivery in accord- 
ance with the provisions of the contract. Complainant paid to re- 
spondent the sum of $9,066.60 on July 22, 1946, to cover this sale and 
the peas were stored in the plant storageof * * *. 

7. On or about July 18, 1946, respondent sold to complainant, 
through the broker, one carload of frozen sweet peas, consisting of 
39,420 pounds, packed in 12 ounce packages, at the price of $2.07 a 
dozen, totaling $9,066.60. The peas were represented by respondent 
to be of the same quality as those which were delivered to the com- 
plainant on July 6, 1946. The peas were stored for the account of 
complainant at the * * * and payment was made to respondent 7 
on August 5, 1946. 
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8. On April 11, 1946, complainant contracted with respondent to 
purchase 21,660 pounds of frozen cut corn, Smith Brand Fancy Qual- 
ity, in 10 ounce packages, terms OPA ceiling prices, f. o. b. packer’s 
plant, or first announced opening price if ceiling prices were not in 
effect at the time of shipment or billing. The contract was executed 
on the same form as that covering the peas specified in finding 3, and 
contains all of the provisions that are found in that contract. 

9. On November 4, 1946, complainant notified * * *, the broker 
for respondent, that, 

“Due to circumstances beyond our control, we cannot handle your one-half car 
of cut corn due from * * *, 

10. On February 5, 1947, the peas which were purchased pursuant 
to the agreement mentioned in finding 3 were inspected by the United 
States Department of Agriculture, at the request of complainant, and 
were found to grade U.S. Grade B or U. S. Extra Standard, account 
maturity, score range 88 to 91 points average 90 points. Net weight 
range 101% to 1334 ounces, average 11.78 ounces. Score sheets indicate 
that of 27 packages tested, 4 scored 89; 2 scored 88 and the remainder 
scored 90 or above. Of the 27 packages tested, 12 weighed 12 ounces 
or more, one weighed 1014 ounces and the remainder weighed between 
11 and 12 ounces. 

11. On February 5, 1947, the peas purchased by complainant from 
respondent on July 18, 1946, were inspected by the United States 
Department of Agriculture, at the request of complainant, and were 
found to grade U. S. Grade B or U. S. Extra Standard, account 
maturity. Score sheets covering this inspection indicate that of the 
26 packages tested, 4 scored 89, one scored 88, and the remainder scored 
90 or above. Of the 26 packages tested, 2 weighed 12 ounces or more, 
one weighed 1014 ounces, and the remainder weighed between 11 
and 12 ounces. 

12. On October 11, 1948, at the request of respondent, the peas 
purchased by complainant on July 6, 1946, were inspected by the 
United States Department of Agriculture and were found to grade 
U. S. Grade B or U. S. Extra Standard. Of the 24 samples tested, 
17 graded U. S. Grade A or U. S. Fancy, score 90 to 94. Four samples 
graded U.S. Grade B or U. S. Extra Standard, score 86 to 89. Three 
samples graded U. S. Grade C or U.S. Standard, score 74 to 75. The 
net weight range was from 12 to 1234 ounces. Only one package of 
the 24 tested weighed less than 12 ounces. 

13. On October 11, 1948, at the request of respondent, the peas 
delivered to complainant on July 18, 1946, were inspected by the 
United States Department of Agriculture and were certified as U. S. 
Grade B or U. S. Extra Standard. Of the 24 samples tested, 5 sam- 
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ples were found to grade U. S. Grade A or U.S. Fancy, score 90 to 94, 
Four samples were found to grade U. S. Grade C or U. S. Standard, 
account defects, score range 80 to 86. All other samples were found 
to grade U. S. Grade B or U. S. Extra Standard. The net weight 
range was from 1114 to 1214 ounces, average 1214 ounces. Of the 
24 samples tested, one weighed 1114 ounces, one weighed 1134 ounces, 
and the remainder weighed 12 ounces or more. 

14. Frozen peas stored in refrigerated warehouses deteriorate both 
as to quality and as to weight over a period of six months or more. 

15. During the spring of 1946, it was the custom of the frozen foods 
industry to sell frozen peas and corn under the packer’s quality grades, 
- and the term “fancy quality” as used in connection with the negotia- 
tions and sale of the »eas delivered on July 6 and 18, 1946, and the 
corn which was contracted for on April 11, 1946, refers to the packer’s 
fancy grade or quality and does not refer to the U. S. Standards for 
frozen peas or corn. 

16. At no time subsequent to April 11, 1946, did respondent tender 
or offer for delivery to complainant 21,660 pounds of frozen cut corn, 
Smith Brand, in 10 ounce packages, and no demand was made by 
respondent on complainant to accept delivery of corn as specified in 
this contract. 

17. Complainant did not give respondent notice of any breach of 
warranty in connection with the frozen peas delivered on July 6 and 
18, 1946, until about the middle of February 1947. 

18. The formal complaint was filed on March 31, 1947, which was 
within nine months after the alleged cause of action accrued. The 
counterclaim involving the contract for corn was filed on February 
2, 1948, which was not within nine months after the alleged cause of 
action accrued. 

CONCLUSIONS 


There are two principal issues to be decided in this proceeding. 
First, was there a breach of warranty by respondent as to the quality 
and weight of the peas. Second, if there was a breach of warranty, 
did complainant notify the respondent of such a breach within a 
reasonable time. 

A great deal of testimony and evidence was presented as to the 
meaning of the term “fancy quality” as it was used in the contract 
for peas signed by complainant and respondent. Complainant con- 
tends that this term denoted the “U. S. Grade A or U.S. Fancy” Grade 
contained in “Tentative United States Standards For Grades of 
Frozen Peas.” Thecurrent standards dated June 20, 1946, is a reissue 
of that which became effective March 15, 1945, and superseded that 
effective March 1, 1943. There was testimony by respondent’s vice- 
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president, by the broker, and by a disinterested packer and com- 
petitor of respondent, to the effect that frozen peas and corn were 
sold during the spring of 1946 and prior thereto on the packer’s own 
grade as to quality, and that the tentative U. S. Standards for frozen 
peas and corn were not generally accepted and used in the industry 
at that time. It appears from the evidence that on only one previous 
occasion, during December 1945, had complainant purchased peas 
from respondent. That contract specified “Fancy” peas. A Federal 
inspection was made in January 1946, at which time the peas were cer- 
tified as “U. S. Grade B or U. S. Extra Standard.” Complainant re- 
ceived and paid for these peas and made no objection after the in- 
spection. It is concluded that complainant failed to sustain the 
burden of proving that the parties understood and agreed that the 
term “fancy quality” meant “U. S. Grade A o# U. S. Fancy.” 

The inspection certificates secured by complainant and respondent 
all indicate that the peas were “fancy quality* ’s that term was under- 
stood by the parties. Furthermore, most of the packages of peas 
scored 90 points or better and were U. S. Grade A approximately 
seven months after the peas had been delivered to complainant, indi- 
cating that the entire lot probably would have graded “U. S. Grade 
A or U.S. Fancy” at the time of delivery. We conclude that there 
was no breach of warranty by respondent with regard to the quality 
of the peas delivered to complainant in connection with the contract 
dated April 9, 1946, or the second contract of July 1946. 

Both contracts for frozen peas specified individual packages of 12 
ounces each. The inspection certificates show that there were weight 
deficiencies in many of the packages tested. In connection with the 
inspections which were made at the request of respondent, the average 
weight exceeded 12 ounces. In those tests made at the request of 
complainant, the average weight on one lot is 11.78 ounces and on 
the other 11.43 ounces. The record shows, however, that there is a 
decrease in weight when frozen food is stored over a period of many 
months in a refrigerated warehouse. The extent of such decrease 
was not shown, although there is evidence that frozen packages of 
peas weighing between 11 and 12 ounces seven months after they are 
packed probably weighed at least 12 ounces at the time of packing. 
It is significant to note that the weights shown in connection with the 
tests which were made at the request of respondent more than than 114 
years after the peas were packed showed weights averaging well above 
12 ounces. In view of the foregoing, we conclude that there was 
no substantial failure on the part of the respondent to supply pack- 
ages containing the net weights specified by the written contract and 
in representations made to complainant. 
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While we believe that the foregoing conclusions as to quality and 
weight are entirely justified on the basis of the evidence, other facts 
that are even more conclusive lead us to the same result. The con- 
tract, which was signed by both complainant and respondent, pro- 
vides that if the buyer desires to assert any claim against the seller 
for failure to fully perform the terms and conditions of the contract, 
the claim must be made in writing to the seller within ten days after 
the goods arrive at the destination or within ten days of the time the 
goods are stored in a warehouse for the buyer’s account. 

The contract of sale signed by the parties provides that it is en- 
tered into and shall be interpreted according to the laws of the State 
of Washington. In that State the Uniform Sales Act is in effect 
* (Rem. Rev. Stat. § 5836-1 e¢ seg.). Section 5836-49 provides as 
follows: 

“In the absence of express or implied agreement of the parties, acceptance 
of the goods by the buyer shall not discharge the seller from liability in dam- 
ages or other legal remedy for breach of any promise or warranty in the contract 
to sell or the sale. But, if, after acceptance of the goods, the buyer fail to give 
notice to the seller of the breach of any promise or warranty within a reasonable 
time after the buyer knows, or ought to know, of such breach, the seller shall 
not be liable therefor.” 

It is generally held that parties to a contract of sale may specify 
the time within which notice of breach must be given and such notice 
is a condition precedent to any rights of the buyer. Frick Co. v. Rubel 
Corporation, 62 F. 2d 765 (C. C. A. 2d 1933) ; Whitaker v. Cannon 
Mills Co., 132 Conn. 434, 45 A. 2d 120 (1945) ; Baruch v. D. G. Dery, 
Ine., 188 N. Y. Supp. 453 (1921) ; Siegel v. Goodwin, 161 N. E. 818 
(Mass. 1928) ; Williston Sales (Rev. Ed. 1948) § 484a. 

In connection with the sale which was negotiated on April 9, 1946, 
and on which delivery was made on July 6, 1946, the first objection 
to the peas was made by complainant nearly seven months after de- 
livery. Since this notice was not given within the 10-day period spec- 
ified in the contract, complainant has no recourse against respondent. 

Complainant contends that the contract for the second lot of peas, 
on which delivery was effected on July 18, 1946, was merely an upward 
revision of the original contract dated April 9, 1946. This is contra- 
dicted by respondent, and the evidence is inconclusive on this point. 
Respondent’s vice-president, however, testified that the same war- 
ranties as to quality would apply to the second sale as applied to the 
first. It is, therefore, reasonable to assume that this purchase also 
included other provisions of the first contract. The limitation period 
for giving notice and the conclusions reached with respect thereto 
would be applicable to this second contract. In any event, the Uni- 
form Sales Act requires that a buyer give notice to the seller of a 
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breach of any promise or warranty within a reasonable time after 
the buyer knows or ought to know of such breach. If the buyer fails 
to do this the seller will not be liable therefor. The notice of breach 
in connection with this second lot was not given until almost seven 
months after delivery of the merchandise to a refrigerated warehouse 
for the buyer’s account. Clearly, such notice was not given within a 
reasonable time. The complaint should be dismissed. 

Respondent’s counterclaim with respect to a contract for corn must 
be dismissed for lack of jurisdiction. The record shows that com- 
plaint covering this transaction was not filed within nine months after 
the alleged cause of action accrued. 

In view of what has been said, respondent’s motion to dismiss the 
complaint and its petition to reopen the hearing are denied. 


ORDER 


The complaint and the counterclaim are hereby dismissed. 
Copies hereof shall be served upon the parties by registered mail, 
or in person. 


(A. D. 2195) 
PACA Doc. No. 5021.* Decided August 17, 1949. 


Dismissal—Failure to Comply With Requirements of Statute of Frauds 

Where parties entered into an oral agreement for the purchase and sale of a car- 
load of cauliflower and the only documentary evidence consisted of an 
invoice which was not signed by either respondent and the telegram reject- 
ing the shipment failed to mention the price at which the cauliflower was 
purchased, held, that the agreement of purchase and sale did not meet the 
requirements of the Illinois statute of frauds and, therefore, the complaint 
should be dismissed.** 

Mr. R. W. Gudgeon, of Chicago, Illinois, for complainant. Messrs. Golbus ¢ Gol- 
bus, of Chicago, Illinois, for respondents. Mr. John T. Pearson, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 
This is a proceeding under the Perishable Agricultural Commodi- 
ties Act, 1930 (7 U.S. C. 1946 ed. 499a e¢ seg.), for the recovery of the 
loss sustained by complainant on resale of a carload of cauliflower 
after rejection by respondent * * * to whom it had been 
shipped in care of respondent, * * *, for delivery at Chicago, 
*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 


**Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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Illinois. Informal complaint was made to the Regulatory Divi- 
sion, Fruit and Vegetable Branch, on December 8, 1947. The 
formal complaint was filed on March 15, 1948, and a copy of it, to- 
gether with a copy of the report of investigation made by the Regula- 
tory Division, was served on each of the respondents on August 6, 1948. 
On the same day, a copy of the report of investigation was served 
on complainant. Respondent, * * *, filed an answer on August 
30, 1948, denying any liability to complainant in connection with the 
shipment upon which the complaint is based. A similar answer deny- 
ing liability to complainant was filed on September 9, 1948, by re- 
spondent * * *, 
_ Since the amount in controversy in this proceeding is less than $500, 
it has been handled under the shortened procedure as provided in § 6 
(c) of the act and the rules of practice (7 CFR, 1946 Supp., 47.20) 
promulgated thereunder. 


FINDINGS OF FACT 


9 
* * * and having a branch office known as * * * whose ad- 


dress is js 
2. Respondent, * * *, is a corporation whose address is 


* * * and respondent, * * *, is an individual whose ad- 


1. Complainant, * * *, is a corporation whose address is 


* * #* 


dress is * * *, At the time of the transaction involved in this 
proceeding, both respondents were licensed under the act. 

3. On October 4, 1947, the complainant orally agreed to sell and 
respondent, * * *, acting for respondent, * * *, likewise 
agreed to purchase a carload of 494 crates of “Jack Pack” brand cauli- 
flower contained in car ART 17721 at the agreed f. o. b. price of $2.15 
per crate, plus $75 for top ice, or $1137.10 for the carload. This car 
had been shipped from * * *, on October 2, 1947, and the parties 
understood that it would move out of Denver on the day the agreement 
was entered into by them. 

4. Car ART 17721 arrived in * * *, at 12:40 a. m. on October 
4, 1947, billed tothe * * *. During the same day, this consignee 
ordered the car diverted to complainant who immediately diverted it 
to respondent, * * *, at * * *. The car appears to have 
moved out of * * *, at 5:55 a. m. on October 5, 1947, billed to 
* * *, where it arrived at the Produce Terminal at approximately 
2:00 p. m. on October 7, 1947. 
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5. On October 7, 1947, complainant received the following telegram : 


“REFERENCE ART 17721 CAULIFLOWER AS PER OUR TELEPHONE CON- 
VERSATION WE ARE REJECTING THE ABOVE CAR ACCOUNT BREACH 
OF CONTRACT AS WE PURCHASED CAR OUT OF DENVER ON OCTOBER 
FOURTH AND CAR DID NOT COME OUT UNTIL THE FOLLOWING DAY 
OCTOBER FIFTH THIS CAR PURCHASED ON A FOB BASIS USONE AT 
SHIPPING POINT WE HAVE ADVISED THE CPT WE NOT ACCEPTING 
THE RELEASE OF CAR PLACING IN YOUR NAME.” 


x * * 


6. Promptly after rejection of the shipment by respondent, the 
complainant resold the cauliflower for respondent’s account at 
* * *, for a net amount of $824.16, which is $313.94 less than the 
original invoice price. 

7. There is no evidence of a note or memorandum, or an acceptance 
and actual receipt of the produce, sufficient to satisfy the Statute of 
Frauds of the State of Illinois. 

8. Formal complaint was filed on March 15, 1948, which was within 
the nine months after the cause of action accrued. 


CONCLUSIONS 


Respondents have pleaded the Statute of Frauds in their separate 
answers as an affirmative defense and this defense has been emphasized 
in the briefs and arguments submitted. The transaction was nego- 
tiated in the State of Illinois by parties residing in that State and the 
shipment was admittedly of sufficient value to require a writing or 
memorandum signed by the party to be charged, or his agent, in order 
to comply with the Illinois Statute of Frauds (25 Ill. Stat. Ann. 
(Jones) § 121.08). 

In the similar case of Anonymous, 4 A. D. 114 (PACA Docket No. 
4387, S. 3175), it was held that the sending of an unsigned invoice to 
respondent did not satisfy the statutory requirement that a note or 
memorandum in writing disclosing the essentials of the oral agree- 
ment must be signed by the party to be charged. Furthermore, the 
memorandum must state the contract with such certainty that all the 
essentials can be known from the signed writing without recourse to 
parol proof. Western Metals Company v. Hartman Ingot Metal Com- 
pany, 303 Ill. 479, 135 N. E. 744; Weber v. Adler, 311 Til. 547, 143 N. E. 
95 and Holsz et al. v. Stephen, 362 Ill. 527, 200 N. E. 601. It is clear 
that no such writing or memorandum was signed by either of the 
respondents in this case. 
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The only documentary evidence relating to the transaction is the 
invoice issued by complainant and the telegram which complainant 
subsequently received from respondents. The invoice is not signed 
by either of the respondents and, of course, could not constitute a note 
or memorandum within the meaning of the Statute of Frauds. Com- 
plainant contends that respondent’s telegram refusing to accept de- 
livery of the car is a compliance with the statute. This telegram, how- 
ever, does not contain the price to which the parties agreed. The price 
is an essential element of a writing sufficient to comply with the re- 
quirements of the Statute of Frauds in Illinois. Joseph A. McConnell 
. Vv. Jacob Brillhart, 17 Ill. 354, 360 and Benjamin Wood v. William 
Davis, 82 Ill. 311, 313. Furthermore, these two documents are in- 
consistent as to an important element, the basis of sale. The telegram 
contains the term “F. O. B.,” and the invoice contains the term “FOB 
Acceptance Final.” There is considerable doubt if this last mentioned 
term was even discussed during negotiations since it is not mentioned 
in the complaint and complainant’s reply to inquiries by the Depart- 
ment as disclosed in the report of investigation emphasizes the fact 
that this was an f. 0. b. sale. It is concluded that the record fails to 
contain such written evidence of the transaction as will satisfy the 
Illinois Statute of Frauds and it necessarily follows that the complaint 
must be dismissed for failure to prove the existence of an enforceable 


contract. 
ORDER 


The complaint is dismissed. 
Copies hereof shall be served upon the parties. 


(A. D. 2196) 


In re Ben Tetcuman & Son. PACA Doc. No. 5101. Decided 
August 23, 1949. 


Revocation of License—Repeated and Flagrant Violations of Act—Default 


Where in a disciplinary proceeding it was alleged in the complaint that the 
respondent partnership had failed to pay for numerous shipments of perish- 
able agricultural commodities, and where no answer to the complaint had 
been filed or oral hearing requested, it is held, that respondent’s failure to 
answer constitutes an admission of the material facts alleged in the com- 
plaint and a waiver of his right to an oral hearing, and that respondent’s 
numerous failures to pay for shipments of the commodities as set forth in 
the findings of fact herein constitute repeated and flagrant violations of the 
act for which its license should be revoked and the facts published.* 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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Mr. John T. Pearson, for Fruit & Vegetable Branch, Production and Marketing 
Administration. Ben Teichman € Sons, of New York, New York, respond- 
ent pro se. Mr. Earl J. Smith, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 
DECISION AND ORDERS 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930 (7 U.S. C. 499a et seqg.), instituted by the com- 
plaint of T. C. Curry, Chief of the Regulatory Division of the Fruit 
and Vegetable Branch, Production and Marketing Administration, 
filed May 18, 1949. 

It is alleged in the complaint that the respondent Ben Teichman & 
Son, a copartnership, had failed to pay for numerous shipments of 
perishable agricultural commodities in violation of section 2 of the 
Act. A copy of the complaint was served on the respondent on May 
26, 1949. No answer to the complaint has been filed or oral hearing 
requested. Pursuant to section 47.30 of the rules of practice (7 CFR, 
47.30), respondent is deemed to have admitted the material facts of 
the complaint and waived his right to an oral hearing. Hearing 
examiner Earl J. Smith issued an examiner’s report to this effect on 
July 6, 1949. A copy of the report, which is the same as this decision 
and order, was served in person upon Ben Teichman. No exceptions 
to the report were filed. , 


FINDINGS OF FACT 


1. The respondent, Ben Teichman & Son, is a partnership composed 
of Benjamin Teichman and Murray Teichman having its place of 
business at 339 Washington Street, New York, New York. 

2. At all times mentioned herein respondents were engaged in the 
business of buying, receiving on consignment, and receiving under 
joint account arrangements, perishable agricultural commodities, and 
selling said commodities, in the course of interstate commerce. 

3. License No. 92031 issued under the act to respondents on October 
16, 1944, was renewed on the first, second and third anniversary dates, 
which license terminated October 16, 1948. 

4. License No. 118803 issued to respondents December 10, 1948, is 
now in effect. 

5. In the course of interstate commerce respondents received 
through the solicitation of Melvin McCummings, R. R. #2, Oxford, 
Pennsylvania, the following consignments of fresh mushrooms, which 
respondents sold for the net proceeds stated, but respondents have 
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failed, neglected or refused to pay the consignors the said net proceeds, 
or any part thereof: 

a. Seventeen consignments of mushrooms, totalling approximately 
1033 baskets, shipped by W. H. Cameron, R. R. #2, Oxford, Penn- 
sylvania, during the period December 24, 1947, to January 27, 1948, 
which respondents sold for the net sum of $1,338, after deducting 
charges for transportation and commission. 

b. Nine consignments of mushrooms, totalling approximately 417 
baskets, shipped by C. L. Cameron, R. R. #2, Oxford, Pennsylvania, 
during the period December 29, 1947, to January 13, 1948, which re- 
. spondents sold for the net sum of $640.82, after deducting charges for 
transportation and commission. 

c. Twenty-six consignments of mushrooms, totalling approximately 
1040 baskets, shipped by Ella Nieweg, Lincoln University, Pennsyl- 
vania, during the period December 24, 1947, to February 3, 1948, which 
respondents sold for the net sum of $1,291.19, after deducting charges 
for transportation and commission. 

d. Five consignments of mushrooms, totalling approximately 74 
baskets, shipped by Leon Hansen, Lincoln University, Pennsylvania, 
during the period January 28 to February 3, 1948, which respondents 
sold for the net sum of $97.26, after deducting charges for transporta- 
tion and commission. 

e. Twentystwo consignments of mushrooms, totalling approximately 
1582 baskets, shipped by H. A. Webb, Rising Sun, Maryland, during 
the period December 29, 1947, to February 2, 1948, which respondents 
sold for the net sum of $2,133.58, after deducting charges for trans- 
portation and commission. 

f. Twenty-four consignments of mushrooms, totalling approximately 
2327 baskets, shipped by Florence Silver, c/o Wilmer H. McDowell, 
R. R. #2, Old Baltimore Pike, Oxford, Pennsylvania, during the 
period December 24, 1947, to January 30, 1948, which respondents sold 
for the net sum of $2,929.15, after deducting charges for transportation 
and commission. 

g. Thirteen consignments of mushrooms, totalling approximately 
1286 baskets, shipped by Albert Ward, c/o Ward & Co., R. R. Notting- 
ham, Pennsylvania, during the period December 24, 1947, to January 
26, 1948, which respondents sold for the net sum of $1,553.84, after 
deducting charges for transportation and commission. 

h. Ten consignments of mushrooms, totalling approximately 330 
baskets, shipped by Granville (G. K.) Coates, R. R. #2, Oxford, 
Pennsylvania, during the period January 14, 1948, to January 27, 
1948, which respondents sold for the net sum of $452.64, after deducting 
charges for transportation and commission. 
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i. Ten consignments of mushrooms, totalling approximately 483 
baskets, shipped by A. O. Moran, Parke Street, Oxford, Pennsylvania, 
during the period January 19 to January 30, 1948, which respondents 
sold for the net sum of $657.52, after deducting charges for trans- 
portation and commission. 

j. Four consignments of mushrooms, totalling approximately 333 
baskets, shipped by L. Smith, c/o Harry S. Osborne, R. R. #2, Oxford, 
Pennsylvania, during the period December 24, 1947, to January 238, 
1948, which respondents sold for the net sum of $459.52, after deducting 
charges for transportation and commission. 

k. Nineteen consignments of mushrooms, totalling approximately 700 
baskets, shipped by K. B. King, Nottingham, Pennsylvania, during the 
period December 24, 1947, to January 23, 1948, which respondents sold 
for the net sum of $929.38, after deducting charges for transportation 
and commission. 

6. In the course of interstate commerce, respondents received the 
following consignments of fresh vegetables, squash, cucumbers and 
beans, from the growers mentioned hereafter, some of which were 
personally solicited by Murray Teichman when in Burgaw, North 
Carolina, and vicinity, at least some of the growers being members of 
the United Truck Growers Association, Inc., Burgaw, North Carolina; 
and respondents sold these consignments for the net sums hereafter 
stated, but have failed, neglected or refused to pay the consignors the 
said net proceeds, or any part thereof. 

a. Three consignments of cucumbers, totalling approximately 68 
baskets, shipped by J. Gorsky, Burgaw, North Carolina, during the 
period June 9 to June 26, 1948, which respondents sold for the net sum 
of $188.75. , 

b. Nine consignments consisting of approximately 401 baskets of 
cucumbers, 53 baskets of squash and 29 baskets of beans, shipped by 
R. Kromalny or Krochmanly, Burgaw, North Carolina, during the 
period June 12 to June 26, 1948, which respondents sold for the net 
sum of $462.61. 

c. Two consignments of cucumbers totalling approximately 170 
baskets, shipped by M. Leviska, Burgaw, North Carolina, June 10 
and June 12, 1948, which respondents sold for the net sum of $400.68. 

d. Three consignments consisting of approximately 74 baskets of 
cucumbers and 17 baskets of squash, shipped by P. L. Dupelevich, Bur- 
gaw, North Carolina, June 10, June 12 and June 15, 1948, which 
respondents sold for the net sum of $41.32. 

e. Seven consignments of cucumbers totalling approximately 190 
baskets, shipped by E. Tokoly, Burgaw, North Carolina, during the 
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period June 10 to June 22, 1948, which respondents sold for the net 
sum of $220.71. 

f. One consignment of 17 baskets of cucumbers, shipped by Ed. 
Hand, Burgaw, North Carolina, June 9, 1948, which respondents sold 
for the net sum of $49.50. 

g. Six consignments of cucumbers totalling 361 baskets, shipped by 
S. Mizerack, Burgaw, North Carolina, during the period June 10 to 
June 19, 1948, which respondents sold for the net sum of $585.94. 

h. Four consignments of cucumbers totalling 297 baskets, shipped by 
J. Krawetzky, Burgaw, North Carolina, during the period June 10 
to June 19, 1948, which respondents sold for the net sum of $572.20. 

' i, Three consignments of cucumbers totalling 31 baskets, shipped by 
L. K. Robinson, Burgaw, North Carolina, June 10, June 12, and June 
18, 1948, which respondents sold for the net sum of $37.25. 

j. One consignment of 50 baskets of cucumbers shipped by J. Jasper, 
Burgaw, North Carolina, June 9, 1948, which respondents sold for the 
net sum of $150. 

k. Five consignments of cucumbers totalling 334 baskets, shipped by 
H. Overstreet, Burgaw, North Carolina, during the period June 10 to 
June 23, 1948, which respondents sold for the net sum of $619.31. 

1. Two consignments of cucumbers totalling 70 baskets, shipped by 
P. Kraynick, Burgaw, North Carolina, June 14 and June 19, 1948, 
which respondents sold for the net sum of $86.50. 

m. Two consignments of cucumbers totalling 43 baskets, shipped by 
S. Vdovich, Burgaw, North Carolina, June 16 and June 18, 1948, which 
respondents sold for the net sum of $46.72. 

n. One consignment of 32 baskets of cucumbers shipped by B. 
Gyetevia, Burgaw, North Carolina, June 18, 1948, which respondents 
sold for the net sum of $43.20. 

o. One consignment of 21 baskets of cucumbers, shipped by N. 
Leimone, Burgaw, North Carolina, June 10, 1948, which respondents 
sold for the net sum of $63. 

p. Five consignments consisting of 136 baskets of cucumbers and 21 
baskets of beans, shipped by P. Barbeley, or Barbely, Burgaw, North 
Carolina, June 9 to June 21, 1948, which respondents sold for the net 
sum of $453.26. 

q. Three consignments of cucumbers totalling 68 baskets, shipped 
by M. Fedoronko (or Fedownko), Burgaw, North Carolina, during 
the period June 9 to June 26, 1948, which respondents sold for the net 
sum of $86.35. 

r. One consignment of 27 baskets of cucumbers shipped by L. M. 
Birchfield, Burgaw, North Carolina, June 12, 1948, which respondents 
sold for the net sum of $32.75. 
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s. Four consignments consisting of 116 baskets of cucumbers shipped 
by J. M. Sparkman, Burgaw, North Carolina, during the period June 
15 to June 24, 1948, which respondents sold for the net sum of $134.04. 

t. One consignment consisting of 6 baskets of cucumbers and one 
basket of beans, shipped by W. F. Augustine, Burgaw, North Carolina, 
June 18, 1948, which respondents sold for the net sum of $6.16. 

u. One consignment of 29 baskets of cucumbers shipped by C. R. 
Wills, Burgaw, North Carolina, shipped June 18, 1948, which respond- 
ents sold for the net sum of $36.25. 

v. Five consignments of cucumbers totalling 41 baskets shipped by 
D. Nakonczny, Burgaw, North Carolina, during the period June 9 to 
June 22, 1948, which respondents sold for the net sum of $300.33. 

w. Eight consignments, consisting of 151 baskets of cucumbers and 
22 baskets of squash shipped by M. Hulak, Burgaw, North Carolina, 
during the period June 12 to June 26, 1948, which respondents sold 
for the net sum of $199.70. 

x. One consignment of 13 baskets of squash shipped by M. F. Hub- 
son, Burgaw, North Carolina, June 11, 1948, which respondents sold 
for the net sum of $2.84. 

y- Two consignments consisting of 51 baskets of cucumbers and 13 
baskets of squash, shipped by S. or H. Evonovich, Burgaw, North 
Carolina, June 9 and June 10, 1948, which respondents sold for the 
net sum of $190.21. 

z. Eight consignments consisting of 250 baskets of cucumbers, 37 
baskets of squash, and four baskets of beans, shipped by I. Bakon, 
or Bakan, Burgaw, North Carolina, during the period June 10 to June 
22, 1948, which respondents sold for the net sum of $166.24. 

aa. Two consignments of cucumbers totalling 73 baskets, shipped by 
J. J. Fedoronko (or Fedownko), Burgaw, North Carolina, June 10 
and June 18, 1948, which respondents sold for the net sum of $135.80. 

bb. Two consignments of cucumbers totalling 71 baskets, shipped 
by Elias G. DeBoylo, Burgaw, North Carolina, June 9 and June 18, 
1948, which respondents sold for the net sum of $115.35. 

cc. Two consignments of cucumbers, totalling 103 baskets, shipped 
by A. S. Bowden, Burgaw, North Carolina, June 10 and June 18, 1948, 
which respondents sold for the net sum of $282.18. 

7. In the course of interstate commerce, respondents received under 
joint account arrangement from Dorsey Brothers (W. W. and T. W. 
Dorsey), Westover, Maryland, two truckloads of snap beans, the first 
of which was shipped on or about June 24, 1948, and consisted of 
about 550 bushels at the delivered cost of $2.25 per bushel, or $1,237.50 
for the truckload, the second of which was shipped on or about June 
26, 1948, and consisted of about 656 bushels at the delivered cost of 
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$2.15 per bushel, or $1,410.40 for this truckload; the two shipments 
were sold for gross proceeds of $3,273, but respondents have failed to 
pay to Dorsey Brothers the cost of $2,647.90; plus $258.28, which was 
one-half of the net profits, or a total of $2,906.18, or any part thereof. 

8. In the course of interstate commerce, respondents received on 
consignment from Ralph W. Long, Salisbury, Maryland, a truck- 
load of 303 bushels of cucumbers shipped on or about June 28, 1948; 
respondents sold the consignment for net proceeds of $788.64, but 
respondents have failed, neglected, or refused to pay to the consignor 
the net proceeds, or any part thereof. 

9. In the course of interstate commerce, and on or about June 7 
~ and June 8, 1948, Ralph B. Warren, Mount Olive, North Carolina, 
sold to respondents, after inspection, three truckloads of potatoes for 
a total purchase price of $2,549.30; respondents accepted delivery of 
the potatoes but have failed to pay Ralph B. Warren the purchase 
price of $2,549.30, or any part thereof. 

10. In the course of interstate commerce respondents received on 
consignment by railway express from Church & Church, Inc., Utica, 
Michigan, 16 shipments of fresh rhubarb, consisting of a total of 449 
cases, which were shipped during the period March 29, 1948, to May 
3, 1948; respondents sold this rhubarb for net proceeds of $3,409.15, 
but have failed, neglected or refused to pay the consignor such amount, 
or any part thereof. 

11. By letter dated January 25, 1949, served upon Ben Teichman 
February 8, 1949, respondents were notified of the violations alleged 
and afforded the opportunity to demonstrate or achieve compliance 
with provisions of the act. A reply was requested not later than 
February 20, 1949. No reply has been received. 


CONCLUSIONS 


Respondents’ numerous failures to pay for shipments of perishable 
agricultural commodities as set forth in the findings of fact herein 
constitute repeated and flagrant violations of section 2 of the act 
for which its license should be revoked and the facts published. 


ORDER 


Effective ten days after this date, respondents’ license is revoked 
and the facts as set forth herein shall be published. 
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(A. D. 2197) 


FierscHer Bros. & DANziGER, INC., v. Horowitz & Gr. PACA Doc. 
No. 5029. Decided August 23, 1949. 


Failure to Pay Purchase Price—Failure to Prove Making of Express 
Warranty—Effect of Purchase After Inspection 


Where respondent purchased from complainant tomatoes on track but refused 
to pay therefor, claiming that the tomatoes were dumped because of freezing 
injury and that complainant had expressly and impliedly warranted they 
were not frozen, held, that the evidence fails to establish complainant gave 
any express warranties and that there were no implied warranties since 
respondent inspected or had an opportunity to inspect the tomatoes prior 
to the purchase and that reparation should be awarded complainant for the 


purchase price.* 


Jurisdiction of Secretary—Power of Administrative Body to Determine 
Constitutionality of Statute—Lack of Right of Trial by Jury 


Where respondent contended that the Department has no jurisdiction in the 
reparation proceeding because respondent is not afforded right of trial by 
jury, held, that it is not the function of an administrative body to pass upon 
constitutionality of the statute.* 


Transaction Constituting Interstate Commerce 


Where tomatoes were shipped from Florida to complainant in New York for 
sale on consignment, held, that the sale by complainant to respondent, several 
hours after the tomatoes were placed on the produce terminal pier, was a 
transaction in interstate commerce within the meaning of the act.* 


Mr. Irving Coopersmith, of New York, New York, for complainant. Messrs. Levine 
¢ Meckler, of New York, New York, for respondent. Mr. James A. O’Donnell, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


On May 20, 1948, Fleischer Bros. & Danziger, Inc., filed a formal 
complaint praying for an award of reparation against Horowitz & 
Grill, pursuant to the provisions of the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U. S. C. 1946 ed., 499a e¢ seq.). 
It is alleged in the complaint that on or about December 3, 1947, 
complainant sold to respondent 19 lugs of green Florida tomatoes for 
a total agreed purchase price of $125.89; that the sale was made to 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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respondent after personal inspection of the produce and without any 
representations or warranties; and that respondent received the toma- 
toes but has failed to pay the purchase price. 

A copy of the formal complaint and a copy of the report of investi- 
gation made by the Department were served upon respondent’s attor- 
ney on September 3, 1948 A copy of the report of investigation was 
served upon complainant’s attorney on the same day. 

Respondent filed an answer on September 20, 1948, denying gen- 
erally the allegations of the complaint. As a separate defense and 
by way of counterclaim, respondent alleges that at the time of sale 
complainant falsely and fraudulently represented that the tomatoes 
- were not frozen and that upon ripening they would be fit for human 
consumption. Respondent avers that within 24 hours after receiving 
the tomatoes they were found to be frost-bitten and frozen, and wholly 
unfit for human consumption; that complainant was notified thereof 
immediately, but it refused to inspect the tomatoes or take them back; 
and that five or six days later all of the tomatoes were dumped. Re- 
spondent alleges that if the tomatoes had been as represented by com- 
plainant, respondent would have realized a profit thereon of $28.50, 
which sum is sought as reparation. 

On October 4, 1948, complainant replied to respondent’s answer 
and counterclaim and denied all allegations contained therein, except 
to admit that respondent purchased 19 lugs of green tomatoes for 
which it agreed to pay complainant the sum of $125.89. 

At respondent’s request, a hearing was held in New York City on 
March 7, 16, and 23, 1949. For purposes of hearing, this proceeding 
was consolidated with four other similar reparation proceedings as 
follows: Fleischer Bros. & Danziger, Inc. v. King Bros., PACA 
Docket No. 5026; Fleischer Bros. & Danziger, Inc. v. Power Produce 
Company, PACA Docket No. 5027; Fleischer Bros. & Danziger, Inc. 
v. L & M Tomato Co., PACA Docket No. 5028; and Fleischer Bros. 
& Danziger, Inc. v. Solomon Bros. & BeRossy, PACA Docket No. 
5030. Complainant and respondent were represented by counsel at 
the hearing. Both parties filed briefs. 


FINDINGS OF FACT 


1. Complainant, Fleischer Bros. & Danziger, Inc., is a corporation, 
whose address is 106 North Moore Street, New York, New York. 

2. Respondent, Horowitz & Grill, is a partnership composed of Ff 
Morris Horowitz and Leon Grill, whose address is 9814 East 167th 
Street, Bronx, New York. At the time of the transaction involved 
herein, respondent was licensed under the act. 
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3. On or about November 26, 1947, car PFE 62261, containing 675 
lugs of Florida tomatoes, was shipped from Ruskin, Florida, to com- 
plainant at New York City to be sold by complainant for the account 
of Ruskin Vegetable Distributors of Ruskin, Florida. Car PFE 
62261 arrived at Jersey City, New Jersey, the night of December 2, 
1947, and was carried by float across to New York City. Around 
midnight, December 2, 1947, the lugs were unloaded and stacked in 
the tomato section of the Pennsylvania Railroad Pier 29. The pier 
was opened at 4 a. m., December 3, 1947, to prospective purchasers 
of produce. 

4, At approximately 5 a. m., December 3, 1947, the tomatoes were 
inspected on Pier 29 by Morris Horowitz for respondent who there- 
after, on the same day, purchased from complainant’s William Dan- 
ziger 17 lugs of Ruskin Brand tomatoes, size 6 x 7, at $6.75 per lug, 
and 2 lugs of Ruskin Brand tomatoes, size 7 x 7, at $5 per lug, plus 
a service charge of 6 cents per lug, or a total price of $125.89, payable 
in 10 days. 

5. Complainant did not represent or warrant at the time of sale that 
the tomatoes were not frozen or that they were fit for human consump- 
tion. Respondent did not inform complainant at that time that the 
tomatoes were to be handled in any particular manner or were to be 
used for any specific purpose. 

6. Respondent placed the tomatoes in its ripening room on Decem- 
ber 3, 1947. On or about December 4, respondent notified complainant 
that because of freezing injury the tomatoes were beginning to break 
down and decay. 

7. On or about December 4, 1947, complainant forwarded to its 
consignor, Ruskin Vegetable Distributors, an account sales and check 
in payment of the car of tomatoes. The account sales included the 
sale of 19 lugs of tomatoes sold to respondent. 

8. Respondent has failed to pay complainant the agreed purchase 
price of the tomatoes, or any part thereof. 

9. Formal complaint was filed on May 20, 1948, within nine months 
after the cause of action accrued. Respondent’s counterclaim was filed 


September 20, 1948. 
CONCLUSIONS 


The record shows that prior to the time formal complaint was filed 
in this proceeding, complainant had instituted an independent action 
against respondent in the Municipal Court of the City of New York on 
the same set of facts; that respondent demanded a trial by jury; and 
that thereafter complainant discontinued the action in the Municipal 
Court. Respondent objected to the Department’s jurisdiction in en- 
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tertaining the complaint on the ground that the Department purports 
to assume common law jurisdiction and render judgment without 
affording respondent its constitutional right to a jury trial. We have 
held on other occasions that the question of a right to trial by jury is 
not for our consideration, since it is not the function of an administra- 
tive body to pass upon the constitutionality of a statute which the law- 
making body has committed to it for administration. Simon Siegel 
Company v. John Heaton, 5 A. D. 915, 918, and cases cited therein. 

Respondent also contends that the transaction was not in interstate 
commerce since the tomatoes were purchased within the State of New 
York from a New York concern. The evidence is that the tomatoes 
involved herein were part of a shipment of 675 lugs which originated 
in Florida, and were shipped to complainant for selling. The toma- 
toes were purchased by respondent from complainant several hours 
after arival. At that time, the tomatoes were still in the current of 
interstate commerce. Therefore, the transaction was in interstate 
commerce within the meaning of the act (7 U.S. C. 1946 ed., 499a (3) 
and (8) ). 

Respondent sets forth in its brief that the complaint should be dis- 
missed and respondent should be awarded damages because complain- 
ant breached certain warranties. These are (1) complainant with the 
intention of deceiving and defrauding respondent expressly warranted 
that the tomatoes were not frozen and were fit for human consumption; 
and (2) there was an implied warranty that the tomatoes would be fit 
for human consumption. 

It appears from the evidence that the tomatoes from car PFE 62261 
were stacked on Pier 29 according to size and brand so as to facilitate 
inspection by the several hundred buyers who usually are present on 
the pier each day to inspect and purchase newly arrived produce. Wil- 
liam Danziger, complainant’s vice president, testified that he was on 
Pier 29 the morning of December 3, 1947, and Morris Horowitz pur- 
chased 19 lugs of tomatoes at $6.75 each. On cross-examination, Dan- 
ziger denied that respondent asked at the time of sale whether the 
tomatoes were frozen. 

Morris Horowitz testified that he had been in the business of buying, 
selling, and ripening tomatoes for about 25 years. According to 
Horowitz, Danziger called him over and offered to sell him some 
tomatoes for $7 or $7.25 per lug; that he looked at the tomatoes and 
said “I don’t think they are going to come up because they look kind 
of cold,” to which Danziger replied “I guarantee if they don’t come 
up you don’t pay for them” ; and that he purchased 17 lugs of tomatoes 
at $6.72 each and 2 lugs at $5 each, relying on the representations of 
Danziger. 
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Respondent offered no proof whatever to show that complainant in- 
tended to deceive and defraud respondent. In addition to alleging 
guilty knowledge on complainant’s part, it was necessary for respond- 
ent to introduce evidence of fraud, including a showing that complain- 
ant knew or should have known of the alleged frozen condition of the 
tomatoes. The alleged fraud, therefore, must be disregarded in con- 
sidering the proof offered by respondent in connection with the claimed 
express warranties. 

Complainant’s Exhibit No. 3, the “SOLD” card signed by respond- 
ent indicating the tomatoes were received in good order, and com- 
plainant’s Exhibit No. 11, the “Constitution and By-Laws of the Fruit 
and Produce Trade Association of New York,” support complainant’s 
position that the tomatoes were purchased by respondent after inspec- 
tion and without any warranties, either expressed or implied. The 
following provision is printed on the face of the “SOLD” card: 

“The merchandise involved in this transaction is sold subject to the conditions 
of Article XI, Sections 2 and 3 of the rules of the Fruit & Produce Trade Associa- 
tion of N. Y.” 

Section 2 of Article XI, entitled “Rules of Sale,” as set forth in com- 
plainant’s Exhibit No. 11, provides that: 

“All goods sold in the New York Market whether on Dock, in Store or else- 
where are subject to inspection of intending purchaser. Sales are not made from 
sample and after delivery is taken the return of the goods will not be allowed 
or accepted, neither will any allowances be made to the purchaser either for con- 
dition, quantity or quality after delivery is taken.” 

In addition to the foregoing, a witness for complainant, Joseph 
Goldsmith, testified that he has been a broker of produce for over 20 
years and never heard of a transaction where the seller gave a 
guarantee against tomatoes being frozen. He also testified that he 
purchased tomatoes from complainant on December 3, 1947, solely on 
his own inspection. 

Respondent had the burden of proving that complainant expressly 
warranted the tomatoes were not frozen and were fit for human con- 
sumption. From the evidence submitted, it is concluded that respond- 
ent has failed to sustain this burden. 

Respondent’s second defense is that there was an implied warranty 
that the tomatoes in the regular course of trade would be fit for human 
consumption. Such warranty is said to have arisen by implication of 
law from the fact that complainant sold the tomatoes to respondent for 
the purpose of ripening and reselling them for human consumption. 

The law of the State of New York is determinative of the present 
controversy since the contract between the parties was made and per- 
formed in that state. Section 96 of the Personal Property Law of New 
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York (Baldwin’s New York Consolidated Laws Annotated—1938) 
provides with respect to “Implied Warranties of Quality” that: 

“ * * * there is no implied warranty or condition as to the quality or fitness 
for any particular purpose of goods supplied under a contract to sell or a sale, 
except as follows: 

“Where the buyer, expressly, or by implication, makes known to the seller 
the particular purpose for which the goods are required, and it appears that the 
buyer relies on the seller’s skill or judgment (whether he be the grower or man- 
ufacturer or not), there is an implied warranty that the goods shall be reason- 
ably fit for such purpose.” 

The implication of warranties depend for solution upon the type of 
transaction and the circumstances involved. It has been consistently 
held that where the buyer is a dealer in the produce purchased and 
had the opportunity of inspection prior to the purchase then no war- 
ranties will be implied unless the buyer clearly makes known to the 
seller the particular purpose for which the produce is required, and it 
appears that the buyer relies on the seller’s skill or judgment. Barnard 
v. Kellogg, 10 Wall. 383 (1883) ; Cudahy Packing Co. v. Harzisenfeld, 
3 F. 2d 567 (C. C. A. 2d 1924) ; Palmer C. Mendelson Company v. 
Barnett-Gerstein Company, 7 A. D. 1098; R. G. James v. Can- 
tazaro Banana & Tomato Co.,6 A. D. 577. In Blumberg v. Romer, 5 
N. Y. S. 26 352 (1938) the maxim of caveat emptor operated to pre- 
vent a meat market proprietor, who purchased a hog from a farmer, 
from recovering damages arising from the fact that the hog was a 
boar and not suitable for food. It was found that the proprietor bar- 
gained for the hog while it was alive, after inspection, and with full 
opportunity to exercise his own judgment in making the purchase, and 
the proprietor did not rely on the skill or judgment of the farmer. 
The Court stated (p. 355) that: 

“The sale was not made by a dealer to a consumer but by the seller to a retail 
dealer. There is an entire lack of evidence that plaintiff relied on the skill or 
judgment of the defendant in the purchase of the hog. The rule applicable in 
sales by a retail dealer of articles of food for immediate use by the consumer 
does not apply to the facts appearing in the instant case.” 

In this proceeding, the evidence shows that the tomatoes were in 
the presence of the parties at the time of sale; that respondent had 
the opportunity to fully inspect them; that complainant and respond- 
ent possessed equal skill and judgment in determining whether the 
tomatoes were frozen; and that complainant was not informed the 
tomatoes were required for any particular purpose. It is concluded 
that no implied warranties arose out of the transaction and that re- 
spondent is without recourse against complainant for any loss which 
might have resulted from the quality or condition of the tomatoes at 
a time subsequent to the purchase from complainant. 





oe eee ke tt Olle 


A. D, 


1938) 


itness 
Sale, 


seller 
it the 
man- 
ason- 


e of 
ntly 
and 
var- 
the 
d it 
ard 
eld, 
y Vv. 


j 


an- 


8 A.D. FLEISCHER BROS. & DANZIGER, INC. V. HOROWITZ & GRILL 933 


The evidence also fails to establish that the tomatoes were frozen 
at the time of sale. The tomatoes were not frozen when shipped on No- 
vember 26, 1947, since the temperature was never below freezing any- 
where in the State of Florida during the month of November 1947 
(T. p. 185). Freezing, therefore, would have had to occur while the 
car Was en route to destination, or while the tomatoes were on Pier 29 
after being unloaded. In this connection, judicial notice is taken of 
Circular No. 713, entitled “Freezing Injury of Fruits and Vegetables,” 
published by the Department in October 1944. This circular presents 
the results of observations on the market and of experimental inves- 
tigations at controlled temperatures of 7° to 18° F. below the freezing 
point of water. With respect to the length of time required for freez- 
ing to occur, it is stated in the circular that: 

“Tomatoes in an unpapered, lidded 30-pound lug were held in an 18° F. room 
for 48 hours. After 6 hours no freezing could be detected, but after 7 hours a few 
fruits next to the lid were beginning to freeze. On removal from the freezing 
room all tomatoes around the outside of the mass of fruits were found frozen 
hard, but those in the center layer, away from the sides, ends, bottom, and lid, 
were still unfrozen. These comprised about one-quarter of the total number of 
tomatoes in the lug.” 

This circular shows that the approximate average freezing point 
of tomatoes is 30° F. The circular also contains a table of commodities 
susceptible to chilling injury at temperatures close to 32° F. and dis- 
closes the following information on tomatoes: 

















; Dangerous Limit of safe ; 
Freezing point —— exposure Character of injury 
30° F { 32 About 8 days__..---- Pee, to decay; fruit of poor quality and 
PaReRS Keen TE Nee 40 2 to 3 weeks.........|J color when ripened. 





The record clearly shows that the tomatoes were contained in a 
sealed, refrigerator-ventilator car, and that the shipment was accorded 
normal transportation and service from shipping point to destination. 
Respondent offered no evidence to show that the outside temperature 
ever dropped below 19 degrees, which temperature existed for only 
part of one day while the car was in transit. The next lowest tem- 
perature was 24 degrees at Potomac Yard, Virginia, on December 1, 
1947 (Complainant’s Exhibit No. 18). Official temperature extremes 
at New York, New York, were 50° maximum and 29° minimum on 
December 2, 1947, and 58° maximum-38° minimum on December 3, 
1947. At the time of the alleged sale at 4:00 a. m., on December 3, 
1947, the official temperature was recorded at 42°. It thus appears 
that at no time in the course of its journey from Florida to New York 
City was car PFE 62261 ever subject to an outside temperature below 
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19 degrees. In view of the length of time required to freeze tomatoes, 
as described in Circular No. 713, supra, it was obviously impossible for 
all of the tomatoes to have been frozen. This conclusion is supported 
by respondent’s expert witness, Walter Pezzola, who testified (T. p. 
331) that it would require about 6 days, at a temperature of 10 degrees, 
to chill an entire carload of tomatoes in a refrigerated standard 
ventilated car. Complainant’s expert witness had previously testified 
(T. p. 278) that he would expect freezing to occur at a sustained 
temperature of 10 degrees and below. We share the view of this 
witness’ testimony that if the tomatoes failed to ripen and the tissues 
broke down to a watery condition, as claimed by respondent, such 
factors alone would be insufficient to conclude that the injury resulted 
solely from an alleged frozen condition. 

Reparation should be awarded complainant for respondent’s failure 
to pay the agreed purchase price which constitutes a violation of 
section 2 of the act. The counterclaim should be dismissed and the 


facts should be published. 
ORDER 


Within 30 days from the date of this decision, respondent shall pay 
to complainant, as reparation, $125.89, with interest thereon at 5 
percent per annum from December 13, 1947, until paid. 


The respondent’s counterclaim is dismissed. 
The facts and circumstances as set forth herein shall be published. 
Copies hereof shall be served upon the parties. 


(A. D. 2198) 


Fiziscuer Bros. & Danziger, Inc. v. Kina Bros. PACA Doc. No. 
5026. Decided August 23, 1949. 


Same as 8 A. D. 927 


PRELIMINARY STATEMENT 


On May 20, 1948, Fleischer Bros & Danziger, Inc., filed a formal com- 
plaint praying for an award of reparation against King Bros., pur- 
suant to the provisions of the Perishable Agricultural Commodities 
Act, 1930, as amended (7 U.S. C. 1946 ed., 499a et seg.). It is alleged 
in the complaint that on or about December 3, 1947, complainant sold 
to respondent 117 lugs of green Florida tomatoes for a total agreed 
price of $477.43; that the sale was made to respondent after personal 
inspection of the produce and without any representations or warran- 
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ties; and that respondent received the tomatoes but has failed to pay 
the purchase price. 

A copy of the formal complaint and a copy of the report of investi- 
gation made by the Department were served upon respondent’s attor- 
ney on September 3, 1948. A copy of the report of investigation was 
served upon complainant’s attorney on the same day. 

Respondent filed an answer on September 20, 1948, denying generally 
the allegations of the complaint. Asa separate defense and by way of 
counterclaim, respondent alleges that at the time of sale complainant 
falsely and fraudulently represented that the tomatoes were not frozen 
and that upon ripening they would be fit for human consumption. 
Respondent avers that within 24 hours after receiving the tomatoes 
they were found to be frost-bitten and frozen, and wholly unfit for 
human consumption; that complainant was notified thereof immedi- 
ately, but it refused to inspect the tomatoes or take them back; and 
that five or six days later all of the tomatoes were dumped. Respond- 
ent alleges that if the tomatoes had been as represented by complainant, 
respondent would have realized a profit thereon of $175.50, which 
sum is sought as reparation. 

On October 4, 1948, complainant replied to respondent’s answer and 
counterclaim and denied all allegations contained therein, except to 
admit that respondent purchased 117 lugs of green tomatoes for which 
it agreed to pay complainant the sum of $477.43. 

At respondent’s request, a hearing was held in New York City on 
March 7, 16 and 23, 1949. For purposes of hearing, this proceeding 
was consolidated with four other similar reparation proceedings, as 
follows: Fleischer Bros. & Danziger, Inc. v. Power Produce Company, 
PACA Docket No. 5027; Fleischer Bros. & Danziger, Inc. v. L. & M. 
Tomato Co., PACA Docket No. 5028; Fleischer Bros. & Danziger, Inc. 
v. Horowitz & Grill, PACA Docket No. 5029; and Fleischer Bros. & 
Danziger, Inc. v. Solomon Bros. & BeRossy, PACA Docket No. 5030. 
Complainant and respondent were represented by counsel at the hear- 
ing. Both parties filed briefs. 


FINDINGS OF FACT 


1. Complainant, Fleischer Bros. & Danziger, Inc., is a corporation 
whose address is 106 North Moore Street, New York, New York. 

2. Respondent, King Bros., is a partnership composed of Richard 
King, Albert King, Benjamin King and George King, whose address 
is 405 Hunt’s Point Avenue, Bronx, New York. At the time of the 
transaction involved herein, respondent was licensed under the act. 

3. On or about November 26, 1947, car PFE 62261, containing 675 
lugs of Florida tomatoes, was shipped from Ruskin, Florida, to com- 
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plainant at New York City to be sold by complainant for the account 
of Ruskin Vegetable Distributors of Ruskin, Florida. Car PFE 62261 
arrived at Jersey City, New Jersey, the night of December 2, 1947, 
and was carried by float across to New York City. Around midnight, 
December 2, 1947, the lugs were unloaded and stacked in the tomato 
section of the Pennsylvania Railroad Pier 29. The pier was opened 
at 4 a. m., December 3, 1947, to prospective purchasers of produce. 

4, At approximately 5 a. m., December 3, 1947, the tomatoes were 
inspected on Pier 29 by Benjamin King for respondent who thereafter, 
on the same day, purchased from complainant’s William Danziger, 103 
lugs of Bayshore Brand tomatoes, size 5 x 6, at $4 per lug, and 14 lugs 
of Bayshore Brand tomatoes, size 5 x 5, at $4 per lug, plus service and 
cartage charges, respectively, of 6 cents and 2 cents per lug, or a total 
price of $477.43, payable in 10 days. 

5. Danziger did not represent or warrant at the time of sale that f 
the tomatoes were not frozen or that they were fit for human consump- 
tion. Respondent did not inform complainant at that time that the 
tomatoes were to be handled in any particular manner or were to be 
used for any specific purpose. 

6. Respondent placed the tomatoes in its ripening room on December 
3, 1947. On.or about December 4, respondent notified complainant 
that because of freezing injury the tomatoes were beginning to break 
down and decay. 

7. On or about December 4, 1947, complainant forwarded to its con- 
signor, Ruskin Vegetable Distributors, an account sales and check 
in payment of the car of tomatoes. The account sales included the 
sale of 117 lugs of tomatoes sold to respondent. 

8. Respondent has failed to pay complainant the agreed purchase 
price of the tomatoes, or any part thereof. 

9. Formal complaint was filed on May 20, 1948, within nine months 
after the cause of action accrued. Respondent's counterclaim was 
filed September 20, 1948. 

CONCLUSIONS 


The record shows that prior to the time formal complaint was filed 
in this proceeding, complainant had instituted an independent action 
against respondent in the Municipal Court of the City of New York 
on the same set of facts; that respondent demanded a trial by jury; 
and that thereafter complainant discontinued the action in the Mu- 
nicipal Court. Respondent objected to the Department’s jurisdiction 
in entertaining the complaint on the ground that the Department pur- F 
ports to assume common law jurisdiction and render judgment without F 
affording respondent its constitutional right to a jury trial. We have | 
held on other occasions that the question of a right to trial by jury | 
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is not for our consideration, since it is not the function of an ad- 
ministrative body to pass upon the constitutionality of a statute which 
the law-making body has committed to it for administration. Simon 
Siegel Company v. John Heaton, 5 A. D. 915, 918, and cases cited 
therein. 

Respondent also contends that the transaction was not in interstate 
commerce since the tomatoes were purchased within the State of New 
York from a New York concern. The evidence is that the tomatoes 
involved herein were part of a shipment of 675 lugs which originated 
in Florida, and were shipped to complainant for selling. The toma- 
toes were purchased by respondent from complainant several hours 
after arrival. At that time, the tomatoes were still in the current 
of interstate commerce. Therefore, the transaction is in interstate 
commerce within the meaning of the act (7 U. S. C. 1946 ed., 499a 
(3) and (8)). 

Respondent sets forth in its brief that the complaint should be dis- 
missed and respondent should be awarded damages because complain- 
ant breached certain warranties. These are (1) complainant with the 
intention of deceiving and defrauding respondent expressly warranted 
that the tomatoes were not frozen and were fit for human consump- 
tion; and (2) there was an implied warranty that the tomatoes would 
be fit for human consumption. 

It appears from the evidence that the tomatoes from car PFE 62261 
were stacked on Pier 29 according to size and brand so as to facilitate 
inspection by the several hundred buyers who usually are present on 
the pier each day to inspect and purchase newly arrived produce. 
William Danziger, complainant’s vice president, testified that he was 
present on the pier the morning of December 3, 1947, when Benjamin 
King approached and inquired about tomatoes, and he purchased 117 
lugs after carefully examining the tomatoes. On cross-examination, 
the witness denied that King asked whether the tomatoes were frozen. 

Benjamin King testified that he had been in the “green tomato 
business” for about 15 years and there is no way of detecting at the 
pier whether tomatoes had been frost-bitten. As to the transaction 
involved herein, King testified he looked at the tomatoes in one lug, 
informed Danziger they were cold, and the latter replied he thought 
they were all right. King testified further that he said “We will take 
a chance and hope they are not froze,” and Danziger said “they will 

be all right, I don’t think they are froze.” 
| Respondent offered no proof whatever to show that complainant 
intended to deceive and defraud respondent. In addition to alleging 
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guilty knowledge on complainant’s part, it was necessary for respond- 
ent to introduce evidence of fraud, including a showing that complain- 
ant knew or should have known of the alleged frozen condition of the 
tomatoes. The alleged fraud, therefore, must be disregarded in con- 
sidering the proof offered by respondent in connection with the claimed 
express waranties. 

Complainant’s Exhibit No. 3, the “SOLD” card signed by respond- 
ent indicating the tomatoes were received in good order, and com- 
plainant’s Exhibit No. 11, the “Constitution and By-Laws of the Fruit 
and Produce Trade Association of New York,” support complainant’s 
position that the tomatoes were purchased by respondent after inspec- 
tion and without any warranties, either expressed or implied. The 
following provision is printed on the face of the “SOLD” card: 

“The merchandise involved in this transaction is sold subject to the conditions 
of Article XI, Sections 2 and 3 of the rules of the Fruit & Produce Trade Asso- 
ciation of N. Y.” 

_ Section 2 of Article XI, entitled “Rules of Sale,” as set forth in 
complainant’s Exhibit No. 11, provides that: 

“All goods sold in the New York Market whether on Dock, in Store or else- 
where are subject to inspection of intending purchaser. Sales are not made from 
sample and after delivery is taken the return of the goods will not be allowed 
or accepted, neither will any allowances be made to the purchaser either for 
condition, quantity or quality after delivery is taken.” 

In addition to the foregoing, a witness for complainant, Joseph 
Goldsmith, testified that he has been a broker of produce for over 20 
years and never heard of a transaction where the seller gave a guaran- 
tee against tomatoes being frozen. He also testified that he purchased 
tomatoes from complainant on December 3, 1947, solely on his own 
inspection. 

Respondent had the burden of proving that complainant expressly 
warranted the tomatoes were not frozen and were fit for human con- 
sumption. From the evidence submitted, it is concluded that respond- 
ent has failed to sustain this burden. 

Respondent’s second defense is that there was an implied warranty 
that the tomatoes in the regular course of trade would be fit for human 
consumption. Such warranty is said to have arisen by implication 
of law from the fact that complainant sold the tomatoes to respondent 
for the purpose of ripening and reselling them for human consump- 
tion. 

The law of the State of New York is determinative of the present 
controversy since the contract between the parties was made and per- 
formed in that state. Section 96 of the Personal Property Law of 
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New York (Baldwin’s New York Consolidated Laws Annotated— 
1938) provides with respect to “Implied Warranties of Quality” that: 

«“* * * there is no implied warranty or condition as to the quality or fit- 
ness for any particular purpose of goods supplied under a contract to sell or a 
sale, except as follows: 

“Where the buyer, expressly, or by implication, makes known to the seller the 
particular purpose for which the goods are required, and it appears that the 
buyer relies on the seller’s skill or judgment (whether he be the grower or manu- 
facturer or not), there is an implied warranty that the goods shall be reasonably 
fit for such purpose.” 

The implication of warranties depend for solution upon the type 
of transaction and the circumstances involved. It has been consist- 
ently held that where the buyer is a dealer in the produce purchased 
and had the opportunity of inspection prior to the purchase then no 
warranties will be implied unless the buyer clearly makes known to 
the seller the particular purpose for which the produce is required, 
and it appears that the buyer relies on the seller’s skill or judgment. 
Barnard v. Kellogg, 10 Wall. 383 (1883); Cudahy Packing Co. v. 
Naraisenfeld, 3 F. 2d 567 (C. C. A. 2d 1924) ; Palmer C. Mendelson 
Company v. Barnett-Gerstein Company, 7 A. D. 1098; RP. G. James v. 
Cantazaro Banana & Tomato Co.,6 A.D.577. In Blumberg v. Romer, 
5 N. Y.S. 26 352 (1938) the maxim of caveat emptor operated to pre- 
vent a meat market proprietor, who purchased a hog from a farmer, 
from recovering damages arising from the fact that the hog was a boar 
and not suitable for food. It was found that the proprietor bargained 
for the hog while it was alive, after inspection, and with full oppor- 
tunity to exercise his own judgment in making the purchase, and the 
proprietor did not rely on the skill or judgment of the farmer. The 
Court stated (p. 355) that: 

“The sale was not made by a dealer to a consumer but by the seller to a 
retail dealer. There is an entire lack of evidence that plaintiff relied on the 
skill or judgment of the defendant in the purchase of the hog. The rule applica- 
ble in sales by a retail dealer of articles of food for immediate use by the con- 
sumer does not apply to the facts appearing in the instant case.” 

In this proceeding, the evidence shows that the tomatoes were in 
the presence of the parties at the time of sale; that respondent had 
the opportunity to fully inspect them; that complainant and re- 
spondent possessed equal skill and judgment in determining whether 
the tomatoes were frozen; and that complainant was not informed the 
tomatoes were required for any particular purpose. It is concluded 
that no implied warranties arose out of the transaction and that re- 
spondent is without recourse against complainant for any loss which 
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might have resulted from the quality or condition of the tomatoes at 
a time subsequent to the purchase from complainant. 

The evidence also fails to establish that the tomatoes were frozen 
at the time of sale. The tomatoes were not frozen when shipped on 
November 26, 1947, since the temperature was never below freezing 
anywhere in the State of Florida during the month of November 1947 
(T. p. 185). Freezing, therefore, would have had to occur while the 
car was en route to destination, or while the tomatoes were on Pier 
29 after being unloaded. In this connection, judicial notice is taken 
of Circular No. 713, entitled “Freezing Injury of Fruits and Vege- 
tables,” published by the Department in October 1944. This circular 
- presents the results of observations on the market and of experimental 
investigations at controlled temperatures of 7° to 18° F. below the 
freezing point of water. With respect to the length of time required 
for freezing to occur, it is stated in the circular that: 

“Tomatoes in an unpapered, lidded 30-pound lug were held in an 18° F. room 
for 48 hours. After 6 hours no freezing could be detected, but after 7 hours 
a few fruits next to the lid were beginning to freeze. On removal from the 
freezing room all tomatoes around the outside of the mass of fruits were found 
frozen hard, but those in the center layer, away from the sides, ends, bottom, 
and lid, were still unfrozen. These comprised about one-quarter of the total 
number of tomatoes in the lug.” 

This circular shows that the approximate average freezing point 
of tomatoes is 30° F. The circular also contains a table of commodi- 
ties susceptible to chilling injury at temperatures close to 32° F. 
and discloses the following information on tomatoes: 


Dangerous 
Freezing point tempera- 
ture 


Limit of safe 


exposure Character of injury 


32 About 8 days Pa to decay; fruit of poor quality and 


2 to 3 weeks color when ripened. 


The record clearly shows that the tomatoes were contained in a 
sealed, refrigerator-ventilator car, and that the shipment was ac- 
corded normal transportation and service from shipping point to 
destination. Respondent offered no evidence to show that the outside 
temperature ever dropped below 19 degrees, which temperature ex- 
isted for only part of one day while the car was in transit. The next 
lowest temperature was 24 degrees at Potomac Yard, Virginia, on 
December 1, 1947 (Complainant’s Exhibit No. 18). Official tempera- 
ture extremes at New York, New York, were 50° maximum and 29° 
minimum on December 2, 1947, and 58° maximum—38° minimum on 
December 3, 1947. At the time of the alleged sale at 4:00 a. m., on 
December 3, 1947, the official temperature was recorded at 42°. It 
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thus appears that at no time in the course of its journey from Florida 
to New York City was car PFE 62261 ever subject to an outside 
temperature below 19 degrees. In view of the length of time re- 
quired to freeze tomatoes, as described in Circular No. 713, supra, it 
was obviously impossible for all of the tomatoes to have been frozen. 
This conclusion is supported by respondent’s expert witness, Walter 
Pezzola, who testified (T. p. 331) that it would require about 6 days, 
at a temperature of 10 degrees, to chill an entire carload of tomatoes 
in a refrigerated standard ventilated car. Complainant’s expert wit- 
ness had previously testified (T. p. 278) that he would expect freezing 
to occur at a sustained temperature of 10 degrees and below. We 
share the view of this witness’ testimony that if the tomatoes failed 
to ripen and the tissues broke down to a watery condition, as claimed 
by respondent, such factors alone would be insufficient to conclude 
that the injury resulted solely from an alleged frozen condition. 
Reparation should be awarded complainant for respondent’s failure 
to pay the agreed purchase price which constitutes a violation of 
section 2 of the act. The counterclaim should be dismissed and the 


facts should be published. 
ORDER 


Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, $477.43, with interest thereon at 


5 percent per annum from December 13, 1947, until paid. 
The respondent’s counterclaim is dismissed. 
The facts and circumstances as set forth herein shall be published. 
Copies hereof shall be served upon the parties. 


(A. D. 2199) 


Fie1scHer Bros. & Danzicer, Inc. v. L & M Tomato Distrisutors. 
PACA Doc. No. 5028. Decided August 23, 1949. 


Same as 8 A. D. 927 


PRELIMINARY STATEMENT 


On May 20, 1948, Fleischer Bros. & Danziger, Inc., filed a formal 
complaint praying for an award of reparation against L & M Tomato 
Distributors, pursuant to the provisions of the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 1946 ed., 499a et seq.). 
Tt is alleged in the complaint that on or about December 3, 1947, com- 
plainant sold to respondent 80 lugs of green Florida tomatoes for a 
total agreed purchase price of $362.85; that the sale was made to 
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respondent after personal inspection of the produce and without any 
representations or warranties; and that respondent received the to- 
matoes but’ has failed to pay the purchase price. 

A copy of the formal complaint and a copy of the report of investi- 
gation made by the Department were served upon respondent’s attor- 
ney on September 3, 1948. A copy of the report of investigation was 
served upon complainant’s attorney on the same day. 

Respondent filed an answer on September 20, 1948, denying gen- 
erally the allegations of the complaint. As a separate defense and 
by way of counterclaim, respondent alleges that at the time of sale 
complainant falsely and fraudulently represented that the tomatoes 
were not frozen and that upon ripening they would be fit for human 
consumption. Respondent avers that within 24 hours after receiving 
the tomatoes they were found to be frost-bitten and frozen, and 
wholly unfit for human consumption; that complainant was notified 
thereof immediately, but it refused to inspect the tomatoes or take 
them back; and that five or six days later all of the tomaotes were 
dumped. Respondent alleges that if the tomatoes had been as rep- 
resented by complainant, respondent would have realized a profit 
thereon of $120, which sum is sought as reparation. 

On October 4, 1948, complainant replied to respondent’s answer and 
counterclaim and denied all allegations contained therein, except to 
admit that respondent purchased 80 lugs of green tomatoes for which 
it agreed to pay complainant the sum of $362.85. 

At respondent’s request, a hearing was held in New York City on 
March 7, 16 and 23, 1949. For purposes of hearing, this proceeding 
was consolidated with four other similar reparation proceedings as 
follows: Fleischer Bros. & Danziger, Inc. v. King Bros., PACA 
Docket No. 5026; Fleischer Bros. & Danziger, Inc. v. Power Produce 
Company, PACA Docket No. 5027; Fleischer Bros. & Danziger, Inc. 
v. Horowitz & Grill,, PACA Docket No. 5029; and Fleischer Bros. & 
Danziger, Inc. v. Solomon Bros. & BeRossy, PACA Docket No. 5030. 

‘Complainant and respondent were represented by counsel at the hear- 
ing. Both parties filed briefs. 


FINDINGS OF FACT 


1, Complainant, Fleischer Bros. & Danziger, Inc., is a corporation 
whose address is 106 North Moore Street, New York, New York. 

2. Respondent, L & M Tomato Distributors, is a concern individ- 
ually owned and operated by James Moore, whose post office address 
is 207 Franklin Street, New York, New York. At the time of the 
transaction involved herein, respondent was licensed under the act. 
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3. On or about November 26, 1947, car PFE 62261, containing 675 
lugs of Florida tomatoes, was shipped from Ruskin, Florida, to com- 
plainant at New York City to be sold by complainant for the account 
of Ruskin Vegetable Distributors of Ruskin, Florida. Car PFE 
62261 arrived at Jersey City, New Jersey, the night of December 2, 
1947, and was carried by float across to New York City. Around 
midnight December 2, 1947, the lugs were unloaded and stacked in the 
tomato section of Pennsylvania Railroad Pier 29. The pier opened 
at 4 a. m., December 3, 1947, for prospective purchasers of produce. 

4. On December 3, 1947, the tomatoes were inspected on Pier 29 by 
James Moore who thereafter, on the same day, purchased from com- 
plainant’s William Danziger 78 lugs of Bayshore Brand tomatoes, size 
6 x 7, at $4.50 per lug, and 2 recoopered lugs of Bayshore Brand 
tomatoes, size 6 x 7, at $2.70 per lug, plus service and cartage charges, 
respectively, of 6 cents and 2 cents per lug, or a total price of $362.85, 
payable in 10 days. 

5. Danziger did not represent or warrant at the time of sale that 
the tomatoes were not frozen or that they were fit for human con- 
sumption. Respondent did not inform complainant at that time 
that the tomatoes were to be handled in any particular manner or were 
to be used for any specific purpose. 

6. Respondent placed the tomatoes in its ripening room on Decem- 
ber 3, 1947. On or about December 4, respondent notified complain- 
ant that because of freezing injury the tomatoes were beginning to 
break down and decay. 

7. On or about December 4, 1947, complainant forwarded to its 
consignor, Ruskin Vegetable Distributors, an account sales and check 
in payment of the car of tomatoes. The account sales included the sale 
of 80 lugs of tomatoes sold to respondent. 

8. Respondent has failed to pay complainant the agreed purchase 
price of the tomatoes, or any part thereof. 

9. Formal complaint was filed on May 20, 1948, within nine months 
after the cause of action accrued. Respondent’s counterclaim was 


filed September 20, 1948. 
CONCLUSIONS 


The record shows that prior to the time formal complaint was filed 
in this proceeding, complainant had instituted an independent action 
against respondent in the Municipal Court of the City of New York 
on the same set of facts; that respondent demanded a trial by jury; 
und that thereafter complainant discontinued the action in the Mu- 
nicipal Court. Respondent objected to the Department’s jurisdiction 
in entertaining the complaint on the ground that the Department 
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purports to assume common law jurisidiction and render judgment 
without affording respondent its constitutional right to a jury trial. 
We have held on other occasions that the question of a right to trial 
by jury is not for our consideration, since it is not the function of an 
administrative body to pass upon constitutionality of a statute which 
the law-making body has committed to it for administration. Simon 
Siegel Company v. John Heaton, 5 A. D. 915, 918, and cases cited 
therein. 

Respondent also contends that the transaction was not in inter- 
state commerce since the tomatoes were purchased within the State 
of New York from a New York concern. The evidence is that the 
tomatoes involved herein were part of a shipment of 675 lugs which 
originated in Florida, and were shipped to complainant for selling. 
The tomatoes were purchased by respondent from complainant sev- 
eral hours after arrival. At that time, the tomatoes were still in the 
current of interstate commerce. Therefore the transaction is in inter- 
state commerce within the meaning of the act (7 U. S. C. 1946 ed., 
499a (3) and (8)). 

Respondent sets forth in its brief that the complaint should be 
dismissed and respondent should be awarded damages because com- 
plainant breached certain warranties. These are (1) complainant 
with the intention of deceiving and defrauding respondent expressly 
warranted that the tomatoes were not frozen and were fit for human 
consumption; and (2) there was an implied warranty that the toma- 
toes would be fit for human consumption. 

It appears from the evidence that the tomatoes from car PFE 62261 
were stacked on Pier 29 according to size and brand so as to facilitate 
inspection by the several hundred buyers who usually are present on 
the pier each day to inspect and purchase newly arrived produce. 
William Danziger, complainant’s vice president, testified that he was 
on Pier 29 the morning of December 3, 1947, when James Moore in- 
quired about the purchase of tomatoes and, after making a thorough 
examination of the tomatoes, he purchased 80 lugs at $4.50. On cross- 
examination Danziger denied that Moore asked whether the tomatoes 
were frozen. James Moore testified that he had been buying and 
selling tomatoes for 20 or 25 years and had purchased tomatoes from 
complainant during the past 10 years. He stated he went to the pier 
to buy tomatoes, as he does every morning, and that he inspected the 
tomatoes being offered for sale by complainant. The witness testified 
further that he informed Danziger the tomatoes were very cold, and 
felt like they had frost in them and Danziger replied “They are not 
frozen. They are O. K. They are all right,” so Moore purchased 
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80 lugs. According to the witness, he would not have purchased them 
except for the representations of Danziger. 

Respondent offered no proof whatever to show that complainant 
intended to deceive and defraud respondent. In addition to alleging 
guilty knowledge on complainant’s part, it was necessary for respond- 
ent to introduce evidence of fraud, including a showing that com- 
plainant knew or should have known of the alleged frozen condition 
of the tomatoes. The alleged fraud, therefore, must be disregarded 
in considering the proof offered by respondent in connection with the 
claimed express warranties. 

Complainant’s Exhibit No, 3, the “SOLD” card signed by respond- 
ent indicating the tomatoes were received in good order, and com- 
plainant’s Exhibit No. 11, the “Constitution and By-Laws of the Fruit 
and Produce Trade Association of New York,” support complainant’s 
position that the tomatoes were purchased by respondent after inspec- 
tion and without any warranties, either expressed or implied. The 
following provision is printed on the face of the “SOLD” card: 

“The merchandise involved in this transaction is sold subject to the conditions 
of Article XI, Sections 2 and 3 of the rules of the Fruit & Produce Trade As- 
sociation of N. Y.” 

Section 2 of Article XI, entitled “Rules of Sale,” as set forth in 
complainant’s Exhibit No. 11, provides that: 

“All goods sold in the New York Market whether on Dock, in Store or else- 
where are subject to inspection of intending purchaser. Sales are not made from 
sample and after delivery is taken the return of the goods will not be allowed 
or accepted, neither will any allowances be made to the purchaser either for 
condition, quantity or quality after delivery is taken.” 

In addition to the foregoing, a witness for complainant, Joseph 
Goldsmith, testified that he has been a broker of produce for over 20 
years and never heard of a transaction where the seller gave a guaran- 
tee against tomatoes being frozen. He also testified that he pur- 
chased tomatoes from complainant on December 3, 1947, solely on his 
own inspection. 

Respondent had the burden of proving that complainant expressly 
warranted the tomatoes were not frozen and were fit for human con- © 
sumption. From the evidence submitted, it is concluded that respond- 
end has failed to sustain this burden. 

Respondent’s second defense is that there was an implied warranty 
that the tomatoes in the regular course of trade would be fit for human 
consumption. Such warranty is said to have arisen by implication of 
law from the fact that complainant sold the tomatoes to respondent 
for the purpose of ripening and reselling them for human consumption. 
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The law of the State of New York is determinative of the present 
controversy since the contract between the parties was made and 
performed in that state. Section 96 of the Personal Property Law of 
New York (Baldwin’s New York Consolidated Laws Annotated— 
1938) provides with respect to “Implied Warranties of Quality” that: 
“* * * there is no implied warranty or condition as to the quality or fitness 
for any particular purpose of goods supplied under a contract to sell or a sale, 
except as follows: 

“Where the buyer, expressly, or by implication, makes known to the seller the 
particular purpose for which the goods are required, and it appears that the 
buyer relies on the seller’s skill or judgment (whether he be the grower or manu- 
facturer or not), there is an implied warranty that the goods shall be reasonably 
fit for such purpose.” 

The implication of warranties depend for solution upon the type of 
transaction and the circumstances involved. It has been consistently 
held that where the buyer is a dealer in the produce purchased and had 
the opportunity of inspection prior to the purchase then no warranties 
will be implied unless the buyer clearly makes known to the seller the 
particular purpose for which the produce is required, and it appears 
that the buyer relies on the seller’s skill or judgment. Barnard v. 
Kellogg, 10 Wall. 383 (1883) ; Cudahy Packing Co. v. Narzisenfeld, 
3 F. 2d 567 (C. C. A. 2d 1924) ; Palmer C. Mendelson Company v. Bar- 
nett-Gerstein Company, 7 A. D. 1098; R. G. James v. Cantazaro Ba- 
nana & Tomato Co.,6 A.D. 577. In Blumberg v. Romer, 5 N. Y.S. 
26 352 (1938) the maxim of caveat emptor operated to prevent a meat 
market proprietor, who purchased a hog from a farmer, from re- 
covering damages arising from the fact that the hog was a boar and 
not suitable for food. It was found that the proprietor bargained for 
the hog while it was alive, after inspection, and with full opportunity 
to exercise his own judgment in making the purchase, and the pro- 
prietor did not rely on the skill or judgment of the farmer. The Court 
stated (p. 355) that: 

“The sale was not made by a dealer to a consumer but by the seller to a retail 
dealer. There is an entire lack of evidence that plaintiff relied on the skill or 
judgment of the defendant in the purchase of the hog. The rule applicable in 
sales by a retail dealer of articles of food for immediate use by the consumer 
does not apply to the facts appearing in the instant case.” 

In this proceeding, the evidence shows that the tomatoes were in the 
presence of the parties at the time of sale; that respondent had the 
opportunity to fully inspect them; that complainant and respondent 
possessed equal skill and judgment in determining whether the toma- 
toes were frozen; and that complainant was not informed the tomatoes 
were required for any particular purpose. It is concluded that no 
implied warranties arose out of the transaction and that respondent is 
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without recourse against complainant for any loss which might have 
resulted from the quality or condition of the tomatoes at a time sub- 
sequent to the purchase from complainant. 

The evidence also fails to establish that the tomatoes were frozen 
at the time of sale. The tomatoes were not frozen when shipped on 
November 26, 1947, since the temperature was never below freezing 
anywhere in the State of Florida during the month of November 
1947 (T. p. 185). Freezing, therefore, would have had to occur while 
the car was en route to destination, or while the tomatoes were on 
Pier 29 after being unloaded. In this connection, judicial notice 
is taken of Circular No. 713, entitled “Freezing Injury of Fruits and 
Vegetables,” published by the Department in October 1944. This 
circular presents the results of observations on the market and of 
experimental investigations at controlled temperatures of 7° to 18° 
F. below the freezing point of water. With respect to the length of 
time required for freezing to occur, it is stated in the circular that: 

“Tomatoes in an unpapered, lidded 30-pound lug were held in an 18° F. room 
for 48 hours. After 6 hours no freezing could be detected, but after 7 hours a 
few fruits next to the lid were beginning to freeze. On removal from the freez- 
ing room all tomatoes around the outside of the mass of fruits were found 


frozen hard, but those in the center layer, away from the sides, ends, bottom, and 
lid, were still unfrozen. These comprised about one-quarter of the total number 


of tomatoes in the lug.” 

This circular shows that the approximate average freezing point 
of tomatoes is 30° F. The circular also contains a table of commodi- 
ties susceptible to chilling injury at temperatures close to 32° F. and 
discloses the following information on tomatoes: 


Dangerous 
Limit of safe 
Freezing point tempera- Character of injury 
ture exposure 


32 About 8 days eer ey to decay; fruit of poor quality and 
2 to 3 weeks color when ripened. 


The record clearly shows that the tomatoes were contained in a 
sealed, refrigerator-ventilator car, and that the shipment was accorded 
normal transportation and service from shipping point to destination. 
Respondent offered no evidence to show that the outside temperature 
ever dropped below 19 degrees, which temperature existed for only part 
of one day while the car was in transit. The next lowest temperature 
was 24 degrees at Potomac Yard, Virginia, on December 1, 1947 (Com- 
plainant’s Exhibit No, 18). Official temperature extremes at New 
York, New York, were 50° maximum and 29° minimum on December 
2, 1947, and 58° maximum-38° minimum on December 3, 1947. At 
the time of the alleged sale at 4:00 a. m., on December 3, 1947, the 
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official temperature was recorded at 42°. It thus appears that at no 
time in the course of its journey from Florida to New York City was 
car PFE 62261 ever subject to an outside temperature below 19 degrees. 
In view of the length of time required to freeze tomatoes, as described 
in Circular No. 713, supra, it was obviously impossible for all of the 
tomatoes to have been frozen. This conclusion is supported by re- 
spondent’s expert witness, Walter Pezzola, who testified (T. p. 331) 
that it would require about 6 days, at a temperature of 10 degrees, to 
chill an entire carload of tomatoes in a refrigerated standard ventila- 
ted car. Complainant’s expert witness had previously testified (T. p. 
278) that he would expect freezing to occur at a sustained temperature 
of 10 degrees and below. We share the view of this witness’ testimony 
that if the tomatoes failed to ripen and the tissues broke down to a 
watery condition, as claimed by respondent, such factors alone would 
be insufficient to conclude that the injury resulted solely from an 
alleged frozen condition. 

Reparation should be awarded complainant for respondent’s failure 
to pay the agreed purchase price which constitutes a violation of section 
2 of the act. The counterclaim should be dismissed and the facts should 
be published. 

ORDER 


Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, $362.85, with interest thereon at 5 
percent per annum from December 13, 1947, until paid. 

The respondent’s counterclaim is dismissed. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(A. D. 2200) 


FieiscuHer Bros. & Danzicer, Inc. v. Power Propuce Company. 
PACA Doc. No. 5027. Decided August 23, 1949. 


Same as 8 A. D. 927 


PRELIMINARY STATEMENT 


On May 20, 1948, Fleischer Bros. & Danziger, Inc., filed a formal 
complaint praying for an award of reparation against Power Produce 
Company, pursuant to the provisions of the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U. S. C. 1946 ed., 499a et seq.). 
It is alleged in the complaint that on or about December 3, 1947, com- 
plainant sold to respondent 200 lugs of green Florida tomatoes for a 
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total agreed purchase price of $876; that the sale was made to re- 
spondent after personal inspection of the produce and without any 
representations or warranties; and that respondent received the 
tomatoes but has failed to pay the purchase price. 

A copy of the formal complaint and a copy of the report of investi- 
gation made by the Department were served upon respondent’s attor- 
ney on September 3, 1948. A copy of the report of investigation was 
served upon complainant’s attorney on the same day. 

Respondent filed an answer on September 20, 1948, denying gen- 
erally the allegations of the complaint. As a separate defense and 
by way of counterclaim, respondent alleges that at the time of sale 
complainant falsely and fraudulently represented that the tomatoes 
were not frozen and that upon ripening they would be fit for human 
consumption. Respondent avers that within 24 hours after receiving 
the tomatoes they were found to be frost-bitten and frozen, and wholly- 
unfit for human consumption; that complainant was notified of such 
conditions, but it refused to inspect the tomatoes or take them back; 
and that five or six days later all of the tomatoes were dumped. Re- 
spondent alleges that if the tomatoes had been as represented by com- 
plainant, respondent would have realized a profit thereon of $300, 
which sum is sought as reparation. 

On October 4, 1948, complainant replied to respondent’s answer and 
counterclaim and denied all allegations contained therein, except to 
admit that respondent purchased 200 lugs of green tomatoes for which 
it agreed to pay complainant the sum of $876. 

At respondent’s request, a hearing was held in New York City on 
March 7, 16, and 23, 1949. For purpose of the hearing, this pro- 
ceeding was consolidated with four other similar reparation proceed- 
ings as follows: Fleischer Bros. & Danziger, Inc. v. King Bros., PACA 
Docket No. 5026; Fleischer Bros. & Danziger, Inc. v. L & M Tomato 
Co., PACA Docket No. 5028; Fleischer Bros. & Danziger, Ine. v. 
Horowitz & Grill, PACA Docket No. 5029; and Fleischer Bros & 
Danziger, Inc. v. Solomon Bros. & BeRossy, PACA Docket No. 5030. 
Complainant and respondent were represented by counsel at the hear- 
ing. Both parties filed briefs. 


FINDINGS OF FACT 


1. Complainant, Fleischer Bros. & Danziger, Inc., is a corporation 
whose address is 106 North Moore Street, New York, New York. 

2. Respondent, Power Produce Company, is a partnership com- 
posed of Manny Braunstein, Jack Braunstein, and Charles Bixler, 
whose address is 122-16 Monthauk Street, St. Albans, Queens, New 
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York. At the time of the transaction involved herein, respondent 
was licensed under the act. 

8. On or about November 26, 1947, car PFE 62261, containing 675 
lugs of Florida tomatoes, was shipped from Ruskin, Florida, to com- 
plainant at New York City to be sold by complainant for the account 
of Ruskin Vegetable Distributors of Ruskin, Florida. Car PFE 
62261 arrived at Jersey City, New Jersey, the night of December 2, 
1947, and was carried by float across to New York City. Around mid- 
night December 2, 1947, the lugs were unloaded and stacked in the 
tomato section of Pennsylvania Railroad Pier 29. The pier opened 
at 4 a. m., December 3, 1947, for prospective purchasers of produce. 

4. At approximately 5 a. m., December 3, 1947, the tomatoes were 
inspected on Pier 29 by Jack Braunstein for respondent who there- 
after, on the same day, purchased from complainant’s William Dan- 
ziger 132 lugs of Bayshore Brand tomatoes, size 6 x 6, at $5 per lug; 
6 recoopered lugs of Bayshore Brand tomatoes, size 6 x 6, at $3 per 
lug; 8 lugs of RVD Brand tomatoes, size 5 x 5, at $3 per lug; 40 
lugs of RVD Brand tomatoes,,siae 5 x 6, at $3 per lug; and 14 lugs 
of RVD Brand tomatoes, size 6 x 6, at $3 per lug, plus a service charge 
of 6 cents per lug, or a total price of $876, payable in 10 days. 

5. Danziger did not represent or warrant at the time of sale that 
the tomatoes were not frozen or that they were fit for human con- 
sumption. Respondent did not inform complainant at that time that 
the tomatoes were to be handled in any particular manner or were 
to be used for any specific purpose. 

6. Respondent placed the tomatoes in its ripening room on Decem- 
ber 3, 1947. On or about December 4, respondent notified complain- 
ant that because of freezing injury the tomatoes were beginning to 
break down and decay. 

7. On or about December 4, 1947, complainant forwarded to its 
consignor, Ruskin Vegetable Distributors, an account sales and check 
in payment of the car of tomatoes. The account sales included the 
sale of 200 lugs of tomatoes sold to respondent. 

8. Respondent has failed to pay complainant the agreed purchase 
price of the tomatoes, or any part thereof. 

9. Formal complaint was filed on May 20, 1948, within nine 
months after the cause of action accrued. Respondent’s counterclaim 
was filed September 20, 1948. 


CONCLUSIONS 


The record shows that prior to the time formal complaint was filed 
in this proceeding, complainant had instituted an independent action 
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against respondent in the Municipal Court of the City of New York on 
the same set of facts; that respondent demanded a trial by jury; and 
that thereafter complainant discontinued the action in the Municipal 
Court. Respondent objected to the Department’s jurisdiction in enter- 
taining the complaint on the ground that the Department purports to 
assume common law jurisdiction and render judgment without afford- 
ing respondent its constitutional right to a jury trial. We have held 
on other occasions that the question of a right to trial by jury is not 
for our consideration, since it is not the function of an administrative 
body to pass upon the constitutionality of a statute which the law- 
making body has committed to it for administration. Simon Siegel 
Company v. John Heaton, 5 A. D, 915, 918, and cases cited therein. 

Respondent also contends that the transaction was not in interstate 
commerce since the tomatoes were purchased within the State of New 
York from a New York concern. The evidence is that the tomatoes 
involved herein were part of a shipment of 675 lugs which originated 
in Florida, and were shipped to complainant for selling. The toma- 
toes were purchased by responder: from complainant several hours 
after arrival. At that time, the tomatdes were still in the current of 
interstate commerce. Therefore, the transaction is in interstate com- 
merce within the meaning of the act (7 U. S. C. 1946 ed., 499a (3) 
and (8)). 

Respondent sets forth in its brief that the complaint should be dis- 
missed and respondent should be awarded damages because complain- 
ant breached certain warranties. These are (1) complainant. with 
the intention of deceiving and defrauding respondent expressly war- 
ranted that the tomatoes were not frozen and were fit for human 
consumption ; and (2) there was an implied warranty that the toma- 
toes would be fit for human consumption. 

It appears from the evidence that the tomatoes from car PF E-62261 
were stacked on the pier according to size and brand so as to facilitate 
inspection by the several hundred buyers who usually are present on 
the pier each day to inspect and purchase newly arrived produce. Wil- 
liam Danziger, complainant’s vice president, testified that he was on 
Pier 29 the morning of December 3, 1947; that one Ralph Solomon 
brought over Jack Braunstein, a partner in respondent firm; and that 
Braunstein purchased 138 lugs of tomatoes at $5 each and 62 lugs 
at $3 each, after making a thorough examination. Danziger testified 
on cross-examination that Braunstein did not ask whether the to- 
matoes were frozen. Jack Braunstein testified that Danziger called 
him over to look at the tomatoes and that they appeared to be all right 
but they were a little cold. According to the witness, he asked “Are 
these tomatoes frozen? Do you guarantee they will be free of frost?” ; 
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and Danziger replied “I certainly guarantee them to come up good,” 
and Braunstein then purchased the tomatoes. Braunstein testified 
further that he had been in the business of buying and selling tomatoes 
for about nine years and that it is impossible to detect whether to- 
matoes had been frost-bitten until they have been placed in a ripening 
room. 

Respondent offered no proof whatever to show that complainant 
intended to deceive and defraud respondent. In addition to alleging 
guilty knowledge on complainant’s part, it was necessary for respond- 
ent to introduce evidence of fraud, including a showing that com- 
plainant knew or should have known of the alleged frozen condition 

‘of the tomatoes. The alleged fraud, therefore, must be disregarded in 
considering the proof offered by respondent in connection with the 
claimed express warranties. 

Complainant’s Exhibit No. 3, the “SOLD” card signed by respond- 
ent indicating the tomatoes were received in good order, and com- 
plainant’s Exhibit No. 11, the “Constitution and By-Laws of the Fruit 
and Produce Trade Association of New York,” support complainant’s 
position that the tomatoes were purchased by respondent after inspec- 
tion and without any warranties, either expressed or implied. The 
following provision is printed on the face of the “SOLD” card: 

“The merchandise involved in this transaction is sold subject to the condi- 
tions of Article XI, Sections 2 and 3 of the rules of the Fruit & Produce Trade 
Association of N.Y.” 

Section 2 of Article XI, entitled “Rules of Sale,” as set forth in 
complainant’s Exhibit No. 11, provides that: 

“All goods sold in the New York Market whether on Dock, in Store or else- 
where are subject to inspection of intending purchaser. Sales are not made 
from sample and after delivery is taken the return of the goods will not be al- 
lowed or accepted, neither will any allowances be made to the purchaser either for 
condition, quantity or quality after delivery is taken.” 

In addition to the foregoing, a witness for complainant, Joseph 
Goldsmith, testified that he has been a broker of produce for over 20 
years and never heard of a transaction where the seller gave a guar- 
antee against tomatoes being frozen. He also testified that he pur- 
chased tomatoes from complainant on December 3, 1947, solely on his 
own inspection. 

Respondent had the burden of providing that complainant expressly 
warranted the tomatoes were not frozen and were fit for human con- 
sumption. From the evidence submitted, it is concluded that re- 
spondent has failed to sustain this burden. 

Respondent’s second defense is that there was an implied war- 
ranty that the tomatoes in the regular course of trade would be fit 
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for human consumption. Such warranty is said to have arisen by 
implication of law from the fact that complainant sold the tomatoes 
to respondent for the purpose of ripening and reselling them for 
human consumption. 

The law of the State of New York is determinative of the present 
controversy since the contract between the parties was made and 
performed in that state. Section 96 of the Personal Property Law 
of New York (Baldwin’s New York Consolidated Laws Annotated— 
1938) provides with respect to “Implied Warranties of Quality” that: 

“ * * * there is no implied warranty or condition as to the quality or 
fitness for any particular purpose of goods supplied under a contract to sell or 
a sale, except as follows: 

“Where the buyer, expressly, or by implication, makes known to the seller 
the particular purpose for which the goods are required, and it appears that 
the buyer relies on the seller’s skill or judgment (whether he be the grower or 
manufacturer or not), there is an implied warranty that the goods shall be 
reasonably fit for such purpose.” 

The implication of warranties depend for solution upon the type 
of transaction and the circumstances involved. It has been consist- 
ently held that where the buyer is a dealer in the produce purchased 
and had the opportunity of inspection prior to the purchase then no 
warranties will be implied unless the buyer clearly makes known to 
the seller the particular purpose for which the produce is required, 
and it appears that the buyer relies on the seller’s skill or judgment. 
Barnard v. Kellogg, 10 Wall. 383 (1883); Cudahy Packing Co. v. 
Narzisenfeld, 3 F. 2d 567 (C. C. A. 2d 1924) ; Palmer C. Mendelson 
Company v. Barnett-Gerstein Company, 7 A. D. 1098; RB. G. James v. 
Cantazaro Banana & Tomato Co.,6 A. D.577. In Blumberg v. Romer, 
5 N. Y. S. 26 352 (1938) the maxim of caveat emptor operated to pre- 
vent a meat market proprietor, who purchased a hog from a farmer, 
from recovering damages arising from the fact that the hog was a boar 
and not suitable for food. It was found that the proprietor bargained 
for the hog while it was alive, after inspection, and with full oppor- 
tunity to exercise his own judgment in making the purchase, and the 
proprietor did not rely on the skill or judgment of the farmer. The 
Court stated (p. 355) that: 

“The sale was not made by a dealer to a consumer but by the seller to a retail 
dealer. There is an entire lack of evidence that plaintiff relied on the skill or 
judgment of the defendant in the purchase of the hog. The rule applicable in 
sales by a retail dealer of articles of food for immediate use by the consumer does 
not apply to the facts appearing in the instant case.” 

In this proceeding, the evidence shows that the tomatoes were in 
the presence of the parties at the time of sale; that respondent had 
the opportunity to fully inspect them; that complainant and respond- 
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ent possessed equal skill and judgment in determining whether the to- 
matoes were frozen; and that complainant was not informed the toma- 
toes were required for any particular purpose. It is concluded that 
no implied warranties arose out of the transaction and that respondent 
is without recourse against complainant for any loss which might have 
resulted from the quality or condition of the tomatoes at a time subse- 
quent to the purchase from complainant. 

The evidence also fails to establish that the tomatoes were frozen at 
the time of sale. The tomatoes were not frozen when shipped on No- 
vember 26, 1947, since the temperature was never below freezing any- 
where in the State of Florida during the month of November 1947 
(T. p. 185). Freezing, therefore, would have had to occur while the 
car was en route to destination, or while the tomatoes were on Pier 29 
after being unloaded. In this connection, judicial notice is taken 
of Circular No. 713, entitled “Freezing Injury of Fruits and Veget- 
ables,” published by the Department in October 1944. This circular 
presents the results of observations on the market and of experimental 
investigations at controlled temperatures of 7° to 18° F. below the 
freezing point of water. With respect to the length of time required 
for freezing to occur, it is stated in the circular that: 

“Tomatoes in an unpapered, lidded 30-pound lug were held in an 18° F. room 
for 48 hours. After 6 hours no freezing could be detected, but after 7 hours a 
few fruits next to the lid were beginning to freeze. On removal from the freez- 
ing room all tomatoes around the outside of the mass of fruits were found frozen 
hard, but those in the center layer, away from the sides, ends, bottom, and lid, 
were still unfrozen. These comprised about one-quarter of the total number of 
tomatoes in the lug.” 

This circular shows that the approximate average freezing point of 
tomatoes is 30° F. The circular also contains a table of commodities 
susceptible to chilling injury at temperature close to 32° F. and dis- 
closes the following information on tomatoes: 





int | pamserous| Limit of safe 
Freezing point — exposure Character of injury 
30° F { 32 About 8 days__...--- oto to decay; fruit of poor quality and 
SS 40 2 to 3 weeks_......-.|f color when ripened. 


The record clearly shows that the tomatoes were contained in a 
sealed, refrigerator-ventilator car, and that the shipment was accorded 
normal transportation and service from shipping point to destination. 
Respondent offered no evidence to show that the outside temperature 
ever dropped below 19 degrees, which temperature existed for only 
part of one day while the car was in transit. The next lowest tempera- 
ture was 24 degrees at Potomac Yard, Virginia, on December 1, 1947 
(Complainant’s Exhibit No. 18). Official temperature extremes at 
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& 
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» to- New York, New York, were 50° maximum and 29° minimum on De- 
ma- cember 2, 1947, and 58° maximum-38° minimum on December 3, 1947. 
hat At the time of the alleged sale at 4:00 a. m., on December 3, 1947, the 
lent official temperature was recorded at 42°. It thus appears that at no 
ave time in the course of its journey from Florida to New York City was 
yse- car PFE 62261 ever subject to an outside temperature below 19 degrees. 

In view of the length of time required to freeze tomatoes, as described 
1 at in Circular No. 713, supra, it was obviously impossible for all of the 
No- tomatoes to have been frozen. This conclusion is supported by re- 
ny- spondent’s expert witness, Walter Pezzola, who testified (T. p. 331) 
47 that it would require about 6 days, at a temperature of 10 degrees, 
the to chill an entire carload of tomatoes in a refrigerated standard ven- 
29 tilated car. Complainant’s expert witness had previously testified 
en (T. p. 278) that he would expect freezing to occur at a sustained tem- 
et- perature of 10 degrees and below. We share the view of this witness’ 
lar testimony that if the tomatoes failed to ripen and the tissues broke 
‘al down to a watery condition, as claimed by respondent, such factors 
he alone would be insufficient to conclude that the injury resulted solely 
ed from an alleged frozen condition. 


Reparation should be awarded complainant for respondent’s failure 
to pay the agreed purchase price which constitutes a violation of 


a section 2 of the act. The counterclaim should be dismissed and the 
wl facts should be published. 
" ORDER 

of Within 30 days from the date of this decision, respondent shall pay 

to complainant, as reparation, $876, with interest thereon at 5 percent 

f § per annum from December 13, 1947, until paid. 

2S The respondent’s counterclaim is dismissed. 

a The facts and circumstances as set forth herein shall be published. 


Copies hereof shall be served upon the parties. 
(A. D. 2201) 


ag Fieiscuer Bros. & Danziger, Inc. v. Soromcn Bros. & BeRossy, 
- é PACA Doc. No. 5030. Decided August 23, 1949. 


Same as 8 A. D. 927 


PRELIMINARY STATEMENT 


On May 20, 1948, Fleischer Bros. & Danziger, Inc., filed a formal 
complaint praying for an award of reparation against Solomon Bros. 
& BeRossy, pursuant to the provisions of the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 1946 ed., 499a et seq.). 


854837—49——_8 
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It is alleged in the complaint that on or about December 3, 1947, com- 
plainant sold to respondent 175 lugs of green Florida tomatoes for a 
total agreed purchase price of $848 ; that the sale was made to respond- 
ent after personal inspection of the produce and without any represen- 
tations or warranties; and that respondent received the tomatoes but 
has failed to pay the purchase price. 

A copy of the formal complaint and a copy of the report of investi- 
gation made by the Department were served upon respondent’s at- 
torney on September 3, 1948. A copy of the report of investigation 
was served upon complainant’s attorney on the same day. 

Respondent filed an answer on September 20, 1948, denying gener- 


ally the allegations of the complaint. As a separate defense and by 


way of counterclaim, respondent alleges that at the time of sale com- 
plainant falsely and fraudulently represented that the tomatoes were 
not frozen and that upon ripening they would be fit for human con- 
sumption. Respondent avers that within 24 hours after receiving the 
tomatoes they were found to be frost-bitten and frozen, and wholly 
unfit for human consumption. Respondent alleges further that if the 
tomatoes had been as represented by complainant, respondent would 
have realized a profit thereon of $262.50, which sum is sought as 
reparation. By reference, the affidavit of Ralph Solomon, a respond- 
ent-partner, is incorporated and made part of respondent’s answer. 
The affidavit is contained in the report of investigation. It is stated 
in the affidavit that notwithstanding immediate notice given as to the 
frost-bitten, frozen and diseased condition of the tomatoes, complain- 
ant refused to examine the produce or accept its return. According 
to the affidavit not one tomato was found fit for human consumption, 
and respondent was, therefore, compelled to dump the entire lot as 
garbage. 

On October 4, 1948, complainant replied to respondent’s answer and 
counterclaim and denied all allegations contained therein, except to 
admit that respondent purchased 175 lugs of green tomatoes for which 
it agreed to pay complainant the sum of $848. 

At respondent’s request, a hearing was held in New York City on 
March 7, 16 and 23, 1949. For purposes of hearing this proceeding was 
consolidated with four other similar reparation proceedings as fol- 
lows: Fleischer Bros. & Danziger, Inc. v. King Bros., PACA Docket 
No. 5026; Fleischer Bros. & Danziger, Inc. v. Power Produce Com- 
pany. PACA Docket No. 5027; Fleischer Bros. & Danziger, Inc. v. 
L & M Tomato Co., PACA Docket No. 5028; and Fleischer Bros. 
& Danziger, Inc. v. Horowitz & Grill, PACA Docket No. 5029. Com- 
plainant and respondent were represented by counsel at the hearing. 
Both parties filed briefs. 
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FINDINGS OF FACT 


1. Complainant, Fleischer Bros. & Danziger, Inc., is a corporation, 
whose address is 106 North Moore Street, New York, New York. 

2. Respondent, Solomon Bros. & BeRossy, is a partnership, com- 
posed of Ralph Solomon, Manny Solomon and Samuel BeRossy, 
whose address is 52 Bronx Terminal Market, Bronx, New York. At 
the time of the transaction involved herein, respondent was licensed 
under the act. 

3. On November 26, 1947, car PFE 62261, containing 675 lugs of 
Florida tomatoes, was shipped from Ruskin, Florida, to complainant 
at New York City to be sold by complainant for the account of Ruskin 
Vegetable Distributors of Ruskin, Florida. Car PFE 62261 arrived 
at Jersey City, New Jersey, the night of December 2, 1947, and was 
carried by float across to New York City. Around midnight, Decem- 
ber 2, 1947, the lugs were unloaded and stacked in the tomato section 
of Pennsylvania Railroad Pier 29. The pier opened at 4 a. m., Decem- 
ber 3, 1947, for prospective purchasers of produce. 

4. At approximately 5 a. m., December 3, 1947, the tomatoes were 
inspected on Pier 29 by Ralph Solomon for respondent who there- 
after, on the same day, purchased from complainant’s William Dan- 
ziger 100 lugs of Bayshore Brand tomatoes, size 6 x 6, at $5 per lug, 
and 75 lugs of Bayshore Brand tomatoes, size 6 x 7, at $4.50 per lug, 
plus a service charge of 6 cents per lug, or a total price of $848, payable 
in 10 days. 

5. Danziger did not represent or warrant at the time of sale that the 
tomatoes were not frozen or that they were fit for human consumption. 
Respondent did not inform complainant at that time that the tomatoes 
were to be handled in any particular manner or were to be used for 
any specific purpose. 

6. Respondent placed the tomatoes in its ripening room on Decem- 
ber 3, 1947. On or about December 4, respondent notified complainant 
that because of freezing injury the tomatoes were beginning to break 
down and decay. 

7. On or about December 4, 1947, complainant forwarded to its 
consignor, Ruskin Vegetable Distributors, an account sales and check 
in payment of the car of tomatoes. The account sales included the 
sale of 175 lugs of tomatoes sold to respondent. 

8. Respondent has failed to pay complainant the agreed purchase 
price of the tomatoes, or any part thereof. 

9. Formal complaint was filed on May 20, 1948, within nine months 
after the cause of action accrued. Respondent’s counterclaim was 
filed September 20, 1948, 
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CONCLUSIONS 


The record shows that prior to the time formal complaint was filed 
in this proceeding, complainant had instituted an independent action 
against respondent in the Municipal Court of the City of New York 
on the same set of facts; that respondent demanded a trial by jury; 
and that thereafter complainant discontinued the action in the Munici- 
pal Court. Respondent objected to the Department’s jurisdiction in 
entertaining the complaint on the ground that the Department pur- 
ports to assume common law jurisdiction and render judgment with- 
out affording respondent its constitutional right to a jury trial. We 
have held on other occasions that the question of a right to trial by 
jury is not for our consideration, since it is not the function of an 
administrative body to pass upon the constitutionality of a statute 
which the lawmaking body has committed to it for administration. 
Simon Siegel Company v. John Heaton, 5 A. D. 915, 918, and cases 
cited therein. 

Respondent also contends that the transaction was not in interstate 
commerce since the tomatoes were purchased within the State of 
New York from a New York concern. The evidence is that the toma- 
toes involved herein were part of a shipment of 675 lugs which orig- 
inated in Florida, and were shipped to complainant for selling. The 
tomatoes were purchased by respondent from complainant several 
hours after arrival. At that time, the tomatoes were still in the current 
of interstate commerce. Therefore, the transaction was in interstate 
commerce within the meaning of the act (7 U. S. C. 1946 ed., 499a (3) 
and (8)). 

Respondent sets forth in its brief that the complaint should be 
dismissed and respondent should be awarded damages because com- 
plainant breached certain warranties. These are (1) complainant 
with the intention of deceiving and defrauding respondent expressly 
warranted that the tomatoes were not frozen and were fit for human | 
consumption; and (2) there was an implied warranty that the © 
tomatoes would be fit for human consumption. i 

It appears from the evidence that the tomatoes from car PFE 62661 
were stacked on Pier 29 according to size and brand so as to facilitate 
inspection by the several hundred buyers who usually are present on 
the pier each day to inspect and purchase newly arrived produce. 7 
William Danziger, complainant’s vice president, testified that at 
approximately 4 a. m., December 3, 1947, he was present on Pier 29 | 
when Ralph Solomon approached him and inquired about the toma- 
toes, and he told Solomon the prices. Danziger testified further that 
Solomon carried a hatchet, as do all buyers; that Solomon opened 
numerous lugs and thoroughly examined the tomatoes; and that 
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Solomon then purchased the lugs involved herein. On the cross- 
examination, the witness denied that Solomon asked if the tomatoes 
were frozen. 

Respondent’s Ralph Solomon testified that he had been in the busi- 
ness of buying and selling tomatoes for 23 years. As to the particular 
purchase under consideration, he testified that he inspected the toma- 
toes in one lug, informed Danziger they were cold, and asked if they 
were frozen. According to the witness, Danziger replied “They are 
not frozen. I will guarantee you that they are not frozen.” Solomon 
testified further that it is impossible for anyone to detect whether 
tomatoes have been frost-bitten and, for this reason, it is the custom 
in the trade to rely on the representations of the seller. 

Respondent offered no proof whatever to show that complainant 
intended to deceive and defraud respondent. In addition to alleging 
guilty knowledge on complainant’s part, it was necessary for respond- 
ent to introduce evidence of fraud, including a showing that com- 
plainant knew or should have known of the alleged frozen condition 
of the tomatoes. The alleged fraud, therefore, must be disregarded 
in considering the proof offered by respondent in connection with the 
claimed express warranties. 

Complainant’s Exhibit No. 3, the “SOLD” card signed by respond- 
ent indicating the tomatoes were received in good order, and com- 
plainant’s Exhibit No. 11, the “Constitution and By-Laws of the Fruit 
and Produce Trade Association of New York,” support complainant’s 
position that the tomatoes were purchased by respondent after in- 
spection and without any warranties, either expressed or implied. 
The following provision is printed on the face of the “SOLD” card: 

“The merchandise involved in this transaction is sold subject to the conditions 
of Article XI, Sections 2 and 3 of the rules of the Fruit & Produce Trade Asso- 
ciation of N. Y.” 

Section 2 of Article XI, entitled “Rules of Sale,” as set forth in 
complainant’s Exhibit No. 11, provides that: 

“All goods sold in the New York Market whether on Dock, in Store or elsewhere 
are subject to inspection of intending purchaser. Sales are not made from 
sample and after delivery is taken the return of the goods will not be allowed 
or accepted, neither will any allowances be made to the purchaser either for 
condition, quantity or quality after delivery is taken.” 

In addition to the foregoing, a witness for complainant, Joseph 
Goldsmith, testified that he has been a broker of produce for over 20 
years and never heard of a transaction where the seller gave a guaran- 
tee against tomatoes being frozen. He also testified that he purchased 
tomatoes from complainant on December 3, 1947, solely on his own 
inspection. 
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Respondent had the burden of proving that complainant expressly 
warranted the tomatoes were not frozen and were fit for human con- 
sumption. From the evidence submitted, it is concluded that respond- 
ent has failed to sustain this burden. 

Respondent’s second defense is that there was an implied warranty 
that the tomatoes in the regular course of trade would be fit for human 
consumption. Such warranty is said to have arisen by implication of 
law from the fact that complainant sold the tomatoes to respondent for 
the purpose of ripening and reselling them for human consumption. 

The law of the State of New York is determinative of the present 
controversy since the contract between the parties was made and per- 
formed in that State. Section 96 of the Personal Property Law of New 
York (Baldwin’s New York Consolidated Laws Annotated—1938) 
provides with respect to “Implied Warranties of Quality” that: 

“* * * there is no implied warranty or condition as to the quality or fit- 
ness for any particular purpose of goods supplied under a contract to sell or a 
sale, except as follows: 

“Where the buyer, expressly, or by implication, makes known to the seller the 
particular purpose for which the goods are required, and it appears that the 
buyer relies on the seller’s skill or judgment (whether he be the grower or manu- 
facturer or not), there is an implied warranty that the goods shall be reasonably 
fit for such purpose.” 

The implication of warranties depends for solution upon the type 
of transaction and the circumstances involved. It has been con- 
sistently held that where the buyer is a dealer in the produce pur- 
chased and had the opportunity of inspection prior to the purchase, 
no warranties will be implied unless the buyer clearly makes known to 
the seller the particular purpose for which the produce is required, and 
it appears that the buyer relies on the seller’s skill or judgment. 
Barnard v. Kellogg, 10 Wall. 383 (1883); Cudahy Packing Co. v. 
Narzisenfeld, 3 ¥F. 2d 567 (C. C. A. 2d 1924) ; Palmer C. Mendelson 
Company v. Barnett-Gerstein Company, 7 A. D. 1098; R. G. James v. 
Cantazaro Banana & Tomato Co.,6 A.D. 577. In Blumberg v. Romer, 
5 N. Y. S. 2d 352 (1938) the maxim of caveat emptor operated to pre- 
vent a meat market proprietor, who purchased a hog from a farmer, 
from recovering damages arising from the fact that the hog was a 
boar and not suitable for food. It was found that the proprietor 


bargained for the hog while it was alive, after inspection, and with © 
full opportunity to exercise his own judgment in making the purchase, 


and the proprietor did not rely on the skill or judgment of the farmer. 
The Court stated (p. 355) that: 
“The sale was not made by a dealer to a consumer but by the seller to a retail 


dealer. There is an entire lack of evidence that plaintiff relied on the skill 
or judgment of the defendant in the purchase of the hog. The rule applicable 
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in sales by a retail dealer of articles of food for immediate use by the consumer 
does not apply to the facts appearing in the instant case.” 

‘In this proceeding, the evidence shows that the tomatoes were in 
the presence of the parties at the time of sale; that respondent had 
the opportunity to fully inspect them; that complainant and respond- 
ent possessed equal skill and judgment in determining whether the 
tomatoes were frozen; and that complainant was not informed the 
tomatoes were required for any particular purpose. It is concluded 
that no implied warranties arose out of the transaction and that re- 
spondent is without recourse against complainant for any loss which 
might have resulted from the quality or condition of the tomatoes at 
a time subsequent to the purchase from complainant. 

The evidence also fails to establish that the tomatoes were frozen 
at the time of sale. The tomatoes were not frozen when shipped on 
November 26, 1947, since the temperature was never below freezing 
anywhere in the State of Florida during the month of November 1947 
(T. p. 185).. Freezing, therefore, would have had to occur while the 
car was en route to destination, or while the tomatoes were on Pier 29 
after being unloaded, In this connection, judicial notice is taken of 
Circular No. 713, entitled “Freezing Injury of Fruits and Vegetables,” 
published by the Department in October 1944. This circular pre- 
sents the results of observations on the market and of experimental 
investigations at controlled temperatures of 7° to 18° F. below the 
freezing point of water. With respect to the length of time required 
for freezing to occur, it is stated in the circular that: 

“Tomatoes in an unpapered, lidded 30-pound lug were held in an 18° F. room 
for 48 hours. After 6 hours no freezing could be detected, but after 7 hours 
a few fruits next to the lid were beginning to freeze. On removal from the 
freezing room all tomatoes around the outside of the mass of fruits were found 


frozen hard, but those in the center layer, away from the sides, ends, bottom, and 
lid, were still unfrozen. These comprised about one-quarter of the total number 


of tomatoes in the lug.” 

This circular shows that the approximate average freezing point of 
tomatoes is 30° F. The circular also contains a table of commodities 
susceptible to chilling injury at temperatures close to 32° F. and 
discloses the following information on tomatoes: 


Dangerous Limit of safe 
Freezing point = exposure Character of injury 
° 32 About 8 days.......- Susceptibility to decay; fruit ofpoor quality and 
0° F 
eartaer 40 2 to 3 weeks_......-- color when ripened. 





The record clearly shows that the tomatoes were contained in a 
sealed, refrigerator-ventilator car, and that the shtipment was ac- 
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corded normal transportation and service from shipping point to des- 
tination. Respondent offered no evidence to show that the outside 
temperature ever dropped below 19 degrees, which temperature existed 
for only part of one day while the car was in transit. The next lowest 
temperature was 24 degrees at Potomac Yards, Virginia, on December 
1, 1947 (Complainant’s Exhibit No. 18). Official temperature ex- 
tremes at New York, New York, were 50° maximum and 29° minimum 
on December 2, 1947, and 58° maximum-38° minimum on December 3, 
1947. At the time of the alleged sale at 4 a. m., on December 3, 1947, 
the official temperature was recorded at 42°. It thus appears that at 
no time in the course of its journey from Florida to New York City was 
car PFE 62261 ever subject to an outside temperature below 19 degrees. 
In view of the length of time required to freeze tomatoes, as described 
in Circular No. 713, supra, it was obviously impossible for all of the 
tomatoes to have been frozen. This conclusion is supported by re- 
spondent’s expert witness, Walter Pezzola, who testified (T. p. 331) 
that it would require about 6 days, at a temperature of 10 degrees, to 
chill an entire carload of tomatoes in a refrigerated standard ventilated 
car. Complainant’s expert witness had previously testified (T. p. 
278) that he would expect freezing to occur at a sustained temperature 
of 10 degrees and below. Weshare the view of this witness’ testimony 
that if the tomatoes failed to ripen and the tissues broke down to a 


watery condition, as claimed by respondent, such factors alone would 
be insufficient to conclude that the injury resulted solely from an 
alleged frozen condition. 

Reparation should be awarded to complainant for respondent’s 
failure to pay the agreed purchase price which constitutes a violation 
of section 2 of the act. The counterclaim should be dismissed and the 
facts should be published. 


ORDER 


Within 30 days from the date of this decision, respondent shall pay 
to complainant, as reparation, $848, with interest thereon at 5 percent 
per annum from December 13, 1947, until paid. 

The respondent’s counterclaim is dismissed. 

The facts and circumstances as set forth herein shall be published. | 

Copies hereof shall be served upon the parties. 





PACA DOC. NO. 4996 
(A. D. 2202) 
PACA Doc. No. 4996.* Decided August 23, 1949. 


Dismissal—Failure to Prove Damages 


Where complainant, through its agent, after inspection, purchased and paid for 
a carload of potatoes, and the shipping point inspection disclosed that the 
potatoes were U. S. No. 1, Size A, and the shipment was released open to 
complainant who diverted it to Chicago where an appeal inspection dis- 
closed that the potatoes failed to grade the quality specified because of an 
excessive percentage of small size potatoes, it is held, that complainant 
failed to prove the market value of the potatoes and thus failed to establish 
what, if any, damages were actually sustained by it and, therefore, the com- 


plaint should be dismissed.** 


Messrs. Golbus & Golbus, of Chicago, Illinois, for complainant. Mr. J. John 
Gillis, of Kansas City, Missouri, for respondents. Mr. John T. Pearson, 


Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a proceeding under the Perishable Agricultural Commodi- 
ties Act, 1930, as amended (7 U.S. C. 1946 ed. 499a et seg.) for the 
recovery of reparation in the amount of the loss claimed to have been 
sustained by complainant as the result of respondents’ failure to de- 
liver potatoes meeting contract requirements. Informal complaint 
was made to the Regulatory Division, Fruit and Vegetable Branch, on 
November 5, 1947, and a formal complaint was filed on May 10, 1948. 
A copy of the report of investigation made by the Regulatory Divi- 
sion of the Fruit and Vegetable Branch of the Department was served 
upon complainant’s attorney on June 25, 1948. On the same day, a 
copy of the report of investigation and a copy of the formal com- 
plaint were served on each of the respondents by registered mail. 

It is alleged in the formal complaint that on or about September 10, 
1947,respondent, * * *, actingasagentforrespondent * * *, 
entered into an oral agreement toselltocomplainant’sagent, * * *, 
a carload of 400 sacks of U. S. No. 1, Size A, washed Idaho potatoes 
at the agreed price of $4 per sack, or a total net amount of $1,206.41 
for the carload, f. o. b. St. Louis, Missouri. Complainant alleges 
further that the purchase price was paid by * * * to * * * 
on September 12, 1947; that the shipment was released open to com- 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
**Reference to other points involved in this case will be found in Index-Digest and 


Subject-Index in this issue of Agriculture Decisions.—Ed. 
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plainant’s agent who diverted the shipment to * * *, where com. 
plainant had the first opportunity to inspect the potatoes; and that 
complainant found the shipment was not up to contract requirements 
because of an excessive percentage of undersize potatoes. As a result 
of this alleged failure of respondent to deliver potatoes which would 
meet contract requirements, complainant claims to have been damaged 
in the sum of $279.45, for the recovery of which complaint was filed 
in this proceeding. 

Respondents filed an answer admitting that a carload of 400 sacks 


of U. S. No. 1, Size A, washed Idaho potatoes was sold to and paid’ 


forby * * *, but itisclaimed that this buyer did not disclose that 
the purchaser was made as agent for a principal as alleged in the com- 
plaint. Respondents deny that complainant had no opportunity to 
inspect the potatoes until they arrived at * * *, and alleges that 
the potatoes were certified as grade U.S. No. 1, Size A, by a Federal 
inspector at shipping point in Idaho. It is also denied that respondents 
failed to deliver potatoes which met contract requirements in violation 
of section 2 of the act and denied that complainant sustained any 
loss due to any fault on their part. Respondents, therefore, request 
dismissal of the complaint. 

Since the amount in controversy in this proceeding is less than $500 
it has been handled under the shortened procedure as provided in 
section 6 (c) of the act and the rules of practice (7 CFR 47.20) promul- 
gated thereunder. The parties filed sworn statements of facts in sup- 
port of their pleadings. 


FINDINGS OF FACT 


1. Complainant, * * *, is a corporation whose post office ad- 
drssis * * *, 

2. Respondent isanindividual, * * *, tradingasthe * * *%, 
whose post office address is * * *. Respondent * * *, is a 


corporation whose post office address is * * *. Both respondents © 
were licensed under the act at the time of the transaction involved in © 


this proceeding and are now so licensed. 
3. On or about September 10, 1947, respondent * * *, acting 


through its agent, * * *, contracted to sell and * * *, as @ 
agent for complainant, inspected and thereafter contracted to purchase 7 
a carload of 400 sacks of U. S. No. 1, Size A, Idaho Russet potatoes at 7 
the agreed price of $4 per sack, f. 0. b. * * *, or $1,600, less 7 
freight, refrigeration and transportation charges from shipping point © 


in * * *, making a net of $1,206.41 for the carload. These pota- 


toes were then contained in car PFE 42591 which was standing on 7 


the team tracks of the Wabash Railroadin * * *. 
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4. Upon completion of the purchase, * * * paid the net 
purchase price of $1,206.41 to respondent. * * * The net pur- 
chase price plus a brokerage fee of five cents per sack or a total of 
$1,226.41 f.0.b. * * *, was charged to and paid by complainant 
for this carload of potatoes. Complainant thereafter diverted the 
carloadto * * *, where it arrived on September 11, 1947, and on 
September 18, 1947, sold it at $3.50 per sack delivered at * * *, 
or a net of $905.50. 

5. On September 2, 1947, which appears to have been the approxi- 
mate date of shipment from * * *, the potatoes contained in car 
PFE 42591 were graded U. S. No. 1, Size A, by the United States 
ldaho inspection service. A Federal appeal inspection of this same 
carload of potatoes which was made at * * *, on September 12, 
1947, reversed the shipping point inspection as to size. The certifi- 
cate of this appeal inspection states that the carload of potatoes had 
“From 1 to 14%, average approximately 5% under 1% inches in 
diameter,” and “Fails to grade U. S. No. 1, Size A, account excessive 
percentage under 1% inches in diameter.” The potatoes were U. S. 
No. 1 grade. 

6. Informal complaint was made to the Regulatory Division on No- 
vember 5, 1947, which was within nine months after the cause of action 
accrued. 

CONCLUSIONS 


Respondents’ allege in their answer that they were not informed by 
* * * that the potatoes involved in this proceeding were pur- 
chased by this company as an agent or broker for complainant. 
This is immaterial, however, since it is well established law that where 
a contract not under seal is made with an agent in his own name for an 
undisclosed principal, either the agent or the principal may sue upon 
it. Agricultural Exchange v. B and D Fruit Company, PACA 
Docket No. 9, S 61; Kelly Asphalt Block Company v. Barber Asphalt 
Paving Company, 211 N. Y. 68, 105 N. E. 88. 

There is a conflict in the evidence as to the terms of the contract 
entered into by the parties in the instant proceeding. Complainant 
submitted with it’s opening statement of facts, the affdavit of * * * 
stating that * * * of * * * represented the carload of po- 
tatoes in controversy as U. S. No. 1, Size A, Idaho Russets. * * * 
stated, by way of an affidavit, that the purchase was made after 
had an opportunity to inspect the potatoes and that they were not 
sold as grade U. S. No. 1, Size A, or guaranteed as to any (grade), 
size, or quality. * * * admits, however, that he forwarded to 
* * * an invoice containing the grade and size. The invoice ap- 


* * & 
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pears to be consistent with complainant’s position. On the evidence 
submitted, it is concluded that the potatoes were sold as grade U. §, 
No. 1, Size A. It is concluded further that the potatoes were not 
grade U. S. No. 1, Size A, at the time of purchase by * * * as 
evidenced by the appeal inspection certificate issued at * * *. 

The next question for consideration concerns the damages, if any, 
sustained by complainant. In the opening statement of facts, com- 
plainant avers that it made numerous efforts to sell the potatoes 
at * * *; that finally it was able to secure a purchaser on Sep- 
tember 18 at $3.50 per sack, delivered * * *; and that this was the 
fair and reasonable market value of the potatoes at Chicago on Sep- 
tember 12, the date of arrival. Complainant offered in evidence a 
copy of its account sales showing that the potatoes in car PFE 42591 
were sold for a gross of $1,400 and a net of $905.50 after deductions for 
freight, icing, demurrage, commission, and a transit charge. To show 
the market value of potatoes of the warranted size, complainant calls 
attention to the Chicago Market News Report, dated September 12, 
1947, which quotes grade U. S. No. 1, Size A, Washed, Idaho Russets, 
Western District at $4.30 per sack. On the basis of this evidence, com- 
plainant contends that its loss was $320.91, which represents the dif- F 
ference between the net proceeds of $905.50 and the original contract § 
price plus brokerage. As an alternative measure of damage, com- 
plainant claims the difference between the net proceeds ($905.50) 
and the market value on September 12 of potatoes computed on the 
basis of $4.30 per sack, or $420.91. 

Respondent contends in its answering statement of facts that com- 
plainant has failed to furnish all the data with respect to the actual 
handling of the shipment after arrival at * * *. Respondent sub- 
mitted a letter from * * *, dated January 25, 1949, stating that 
complainant was notified of arrival at 8 a. m., September 12; the ship- 
ment was diverted September 17 to * * *, for “repacking and 
putting load in shape”; and the shipment arrived at * * * on 
September 20 and was unloaded the following day. 

The proper measure of damages for breach of warranty is the dif- 
ference between the market value of the potatoes delivered and the 
market value of potatoes of the warranted grade and size. The appeal 
inspection certificate shows that on September 12, 1947, the potatoes 
were U. S. No. 1 grade, with only 3 percent defects and less than 1 
percent soft rot, and averaged approximately 5 percent under the 
tolerance for Size A. The market news reports submitted do not con- 
tain quotations at * * * for grade U.S. No. 1 potatoes. The 
report for September 11, 1947, however, does quote the following, 
“Idaho strd grade occasional car $3.75.” Since the Idaho Standard 
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grade is a lower grade than U. S. No. 1, the market value of the potatoes 
in question certainly exceeded $3.75 per sack. In our opinion, the 
evidence is insufficient to prove the market value on September 12 of 
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on December 2, 1947, and a formal complaint was filed on September 
7, 1948. A copy of the formal complaint and a copy of the report of 
investigation were served by registered mail on the respondent on 
September 22, 1948. On the following day a copy of the report of 
investigation was served by registered mail on complainant. 
Respondent filed an answer admitting the purchase of a carload 
of onions from complainant at the time alleged in the complaint, but 
denying that complainant tendered delivery of a carload of onions 
of the kind, quality, and grade specified in the contract and denying 
any liability to complainant in connection with the shipment. Re- 
spondent subsequently filed a supplemental answer and counterclaim 
- for the recovery of a loss of $90 alleged to have been occasioned by 
complainant’s breach of an oral agreement to deliver a carload of 
U.S. No. 1 onions, 60 percent 2 inches and larger. This counterclaim 
was amended at the hearing to claim a loss of $60. 
A hearing was held at * * *, on March 9, 1949, at which the 
complainant appeared without counsel and testified. Respondent was 
represented by counsel and offered the testimony of six witnesses. 


FINDINGS OF FACT 


1. Complainant is an individual, * * *, whose post office address 
is * * *, At the time of the transaction involved herein complain- 
ant was licensed under the act. 

2. Respondent is an individual, * * *, doing businessas * * *, 
whose post office address is * * *. At the time of the transaction 
involved herein respondent was licensed under the act. 

3. On or about September 29, 1947, by oral contract between the 
parties, and contemplating the shipment of the commodity in inter- 
state commerce, complainant sold to respondent 710 sacks of onions 
at agreed prices and terms as follows: , 

600—50# sacks of U. S. No. 1, 60% 2 inches and larger yellow 
onions—$2.40 per sack delivered * * 

50—25# sacks white boilers—$1.50 delivered 

60—25# sacks white picklers—$1.30 f. o. b 


Less freight and tax on yellow onions and boilers 


1, 470. 69 


The parties also agreed that complainant would ship the onions to 
respondent at * * *, with diversion thereafter to be made by 
respondent for the purpose of delaying arrival of the produce at 
* * *, in order to take advantage of advancing market prices for 
Michigan onions. 
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4. On or about September 30, 1947, the onions involved in this 
proceeding were shipped by complainant in car ART 17849 from 
loading point in the State of * * * to respondent at * * *. 
Thereafter, respondent diverted the shipment to * * *, and later 
fe a OO RE a aa FOS eres 
where it arrived on October 13, 1947. 

5. Complainant delivered to respondent at * * * white onions 
of the kind, quality, grade, and size called for by the contract and 
in accordance with the agreement of the parties. On October 14, 
1947, a Federal inspection was made of the contents of car ART 17849, 
which inspection was restricted to the upper four layers of the load. 
With respect to the yellow onions contained therein, the certificate 
of inspection reads, in part, as follows. 

“Size: Stock in 50 lb. sacks generally range 1% to 2% inches in diameter, 
range 35 to 45%, averaging approximately 40%—2 inches and larger. Under 
size within tolerance.” 

The inspection certificate further shows that the yellow onions failed 
to grade U.S. No. 1 because of staining. 

6. On October 14, 1947, respondent wired complainant that the 
purchaser to whom respondent had resold the yellow onions as U. S. 
No. 1 grade with 60 percent 2 inches and larger was refusing to accept 
the onions because of their small size. On the same day complainant 
telephoned respondent asking him to see what he could do with the 
shipment in * * *. On October 15, 1947, respondent wired com- 
plainant that * * * buyers were not interested in car ART 17849 
due to the small size of the onions. On the same day respondent con- 
firmed this information in the letter addressed to complainant. In 
a telephone call between the parties during the afternoon of October 
15, 1947, complainant agreed to divert the car of onions and handle 
for his own account. 

7. At 2:47 p. m., on October 15, 1947, complainant wired the 
Freight Agent of the Pennsylvania Railroad Produce Terminal at 
* * * to divert car ART 17849 to * * *. Although complain- 
ant’s wire arrived in Pittsburgh at 3:27 p. m. the same day, it was 
not received in the office of the Freight Agent, * * *, until the 
morning of October 16, at which time a telegram was sent to com- 
plainant to furnish the name of the consignee. About 2 p. m., on 
October 16, complainant telephoned the office of the Freight Agent 
and ordered the car divertedto * * *. At3:30p.m., on October 
16, * * * wired confirmation of the diversion to complainant. 

8. At 2:25 p. m. on October 16, 1947, complainant sent the follow- 
ing wire to respondent “Shipping ART 17849 to * * * for your 
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account.” At 4:10 p. m., the same day, respondent telephoned com- 
plainant advising that diversion could be canceled since car ART 17849 
was still on track at the Pennsylvania Railroad Produce Yards 
in * * *, Respondent also offered to handle the onions and hold 
complainant for any loss resulting from complainant’s breach of con- 
tract. At 4:43 p. m., on October 16, respondent sent complainant a 
telegram confirming their telephone conversation. At 4:20 p. m., on 
October 16, respondent was informed on the telephone by Mr. Bush- 
yeager, Division Clerk, Pennsylvania Railroad, that the car was on 
track in the Produce Yards and that complainant could cancel the 
diversionto * * *, by phoning * * * office. 

9. On October 17, 1947, complainant sent,a telegram to respondent 
reading in part: “ANSWERING YOUR TELEGRAM OF OCT 
16TH RECEIVED ABOUT 6 10 PM TO LATE TO CANCEL 
DIVERSION ON CAR ART 17849 AS ALREADY RECEIVED 
TELEGRAM FROM * * * THAT CAR HAD BEEN DI- 
VERTED.” 

10. Car ART 17849 arrived at * * *, on October 22, 1947, 
Federal inspection for condition only of the yellow onions was made 
on October 23, 1947, and was restricted to product and lading in the 
upper two layers. Inspection disclosed decay ranging from 3 to 13 
percent, averaging 6 percent, with Fusarium Bulb Rot and Bacterial 
Soft Rot in all stages. The produce was unloaded on October 24, 
1947, at which time the white onions were dumped. The yellow onions 
were resold to * * * of * * *, on November 7, 1947, and 
complainant received net proceeds of $815.24. 

11. An informal complaint was filed December 2, 1947, which was 
within 9 months from the time the cause of action accrued. Respond- 
ent’s counterclaim was filed on October 26, 1948, which was not within 
9 months from the time the cause of action accrued. 


CONCLUSIONS 


The contract was oral and, as frequently happens in such case, the 
parties are in dispute concerning material provisions thereof. Com- 
plainant contends the yellow onions were sold on September 27, 1947, 
with no guaranty as to size, grade, or quality, and that respondent was 
informed the onions were ungraded in field crates “and looked as if 
they might make 60 percent two inch with understanding no fob Gov- 
ernment Inspection necessary.” Complainant denies he agreed to any 
diversions being made on the car by respondent. He testified that the 
shipment from loading point at * * *, to * * *, was made 
upon orders received September 29, 1947, from the respondent who 
desired to delay the car en route because of heavy arrivals at * * *. 
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Complainant points out that prior to the time he ordered the car di- 
verted to * * *, respondent refused to accept the car at either 
the invoice price, or a reduced price, or on consignment, although the 
car was shipped open to respondent. Complainant admits that on 
October 15, 1947, the day before car ART 17849 was diverted by him 
to * * *, he agreed with respondent to handle the car of onions 
for his own account. Complainant also admits he refused to cancel 
this diversion after respondent offered to handle the onions for the 
account of whom it may concern. Finally, complainant admitted that 
in a sale of onions to respondent on September 5, 1947, he had guar- 
anteed their size. 

Respondent, * * *, testified he telephoned complainant, in- 
quiring about onions on September 27, 1947, but made no agreement 
to purchase until September 29, 1947, at which time complainant 
guaranteed the onions would be U. S. No. 1, 60 percent 2 inches and up 
in size, and agreed to ship the car to respondent at * * *, with 
diversion from that point to be made by respondent in order to delay 
arrival at Pittsburgh. 

In support of the claimed warranty, respondent testified that the 
agreed price of $2.40 per sack delivered Pittsburgh for the yellow 
onions represented an average price at the shipping point market for 
U. S. No. 1 Michigan onions, 60 percent 2 inches in size, freight to 
* * * being approximately 20 cents per bag. Respondent’s tes- 
timony was corroborated by * * *, a U.S. D. A. Market News 
Reporter, who read into the record quotations from official market 
news reports for * * *, on September 25, 26, 29, and 30, 1947, 
covering Michigan yellow onions. The report for Friday, Septem- 
ber 26, on delivered sales shipping point basis, U. S. No. 1 yellows, 60 
to 70 percent 2 inches and larger, quoted prices of $2.10 to $2.30, 
mostly $2.25. The report for Monday, September 29, quoted prices 
of $2.30 to $2.45, mostly $2.35. 

As additional proof of the alleged warranty that the onions would 
be of a definite size and grade, respondent directs attention to com- 
plainant’s invoice which shows the picklers sold f. 0. b. with the yel- 
lows and white boilers sold delivered. Respondent testified such 
differentiation would be unnecessary unless the parties had agreed on 
the size and grade of the yellow onions on arrival at destination. Re- 
spondent argues that in anticipation of the car being delayed in 
transit which would result in damage to the white picklers from heat- 
ing, complainant sold the boilers f. 0. b.; and that since the delay and 
heat would not have the same effect on the yellows and boilers, com- 
plainant sold these latter onions on a delivered basis. 
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In determining the question of warranty, there is also for considera- 
tion complainant’s admission that on a previous occasion (September 
5, 1947) be guaranteed the size of a shipment of onions sold to re- 
spondent. While such admission has no direct bearing on the con- 
tractual provisions of the agreement negotiated on September 29, 
1947, it is, in the absence of express or written terms to the contrary, 
evidence of established dealings between the parties about the time of 
the present controversy. Finally, we have the contract entered into 
by respondent and his purchaser, * * *, as evidenced by the 
Standard Confirmation of Sale. This contract was entered into on 
October 1, 1947, and provided for the sale by respondent to J. Weiner 
’ of the onions contained in car ART 17849, as follows: 





Quantity Commodity and specifications Price 
One (1) car 600-....-.-.. 50# Sacks U. S. #1 Yellow Onions, 60% two inches up, 50# | $2.50 Deld. 
Branded Tangerine Sacks. 
Do nscnnnacomenencacennn I NNT NN ca ccanecconcesnnesmesascnecs $1.50 Deld. 
Ma acis ndbacapuadsecund EE OT NOD OURO oon occ e cco nckncndeuenwadenad $1.30 F. O. B. 


White Onions Clean, Bright, U. S. #1. Car to be delayed. Buyer pay reconsigning. 


With the exception of the 10 cents increase in the delivered price 
of the yellow onions, this contract, in most respects, is similar to the 
agreement respondent allegedly entered into with complainant on 
September 29, 1947. Unless size and grade had been agreed upon 
by respondent and complainant, no acceptable reason suggests itself 
why the respondent, 2 days later, would furnish * * * with the 
car number and with identical warranties as to the size and grade 
of the yellow onions. 

As evidence that the contract was negotiated by the parties with 
the understanding that the car was to be delayed because of an 
advancing market, respondent relies on the * * *, market news 
reports for September 29, the date the contract was made, and Sep- 
tember 30, the date the car was shipped from * * *, to * * *, 
The report for September 29 shows “demand very good, market 
stronger.” The report for September 30 shows “demand very good; 
market firm and slightly stronger.” It is respondent’s position that 
both parties desired to delay arrival of the car at * * * because 
of the rising market. Respondent. would thus realize an increased 
profit, while there would be less likelihood of complainant receiving 
any complaint from respondent regarding the size or grade of the 
onions. 

Complainant contends the contract was made on September 27, 
1947, and that on September 29, 1947, respondent “gave me the im- 
pression he would like to get out of taking thiscar * * *” Again, 
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respondent refers to the * * *, market news report for Sep- 
tember 29 quoting the market as “stronger” to rebut complainant’s 
contention. Respondent also offered in evidence his office telephone 
bill for the period September 27 to October 24, 1947, and his home 
telephone bill covering the period August 30 to September 30, 1947, 
to show no calls made to * * *, on September 29. The office 
bill shows a call made to * * *, on September 27. Respondent 
points out that “If I was trying to get away from the car, I would 
have to call him. No. He (complainant) called me on the 29th 
because the car had not been sold yet.” 

The record clearly establishes and the evidence amply supports our 
conclusion that in selling the yellow onions complainant warranted 
delivery at * * * of Michigan yellow onions of U. S. No. 1 
grade, 60 percent 2 inches and larger. We are also satisfied that 
the agreement between the parties called for complainant to ship the 
onions to respondent from loading point in the Stateof * * * to 
* * * . with diversion thereafter to be accomplished by respond- 
ent, and it is so concluded. 

Complainant contends that prior to the time he ordered the ship- 
ment diverted to * * *, respondent refused to accept the car, not- 
withstanding its having been shipped open to respondent. There is 
no dispute that Michigan yellow onions of U. S. No. 1 grade, 60 per- 
cent 2 inches and larger, were not delivered to respondent in * * *, 
We have previously held that a buyer is not required to accept a ship- 
ment where only a part of the produce meets contract requirements. 
C. EB. Coleman Produce Co. v. Foy Brokerage Co., 8. 305; Litchard, 
Schultheis & Johnson, Inc. v. Borovetz-Kanselbaum & Co., 8. 1034; 
H. Rothstein & Sons, Inc. v. Samuel Sacks and Benjamin Sacks, co- 
partner, trading and doing business as Sacks Bros., S. 1549. Accord- 
ingly, respondent would have been within his legal rights had he 
rejected the entire shipment. 

The record shows that following official inspection of the onions 
in * * * on October 14, 1947, the parties communicated by a 
series of wires and telephone calls in discussing the disposition to be 
made of the onions; that finally complainant agreed to handle the 
shipment for his own account, and, to that end, ordered diversion 
to * * *, on October 15, 1947. The evidence in this case is con- 
flicting and it is difficult to evaluate the legal effect of the disputatious 
communications and actions of the parties. A careful consideration 
of the evidence, however, leads us to the conclusion that the telephone 
conversation between the parties on October 15, 1947, amounted to a 
mutual rescission of the contract. Whereas, complainant contends 
that at that time he was unaware three prior diversions of the ship- 
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ment had been made by respondent, we have found that complainant 
agreed to ship the onions to respondent at * * *, with diversions 
thereafter to be made by respondent for the purpose of delaying 
arrival of the produce at * * *. We think that, in the absence 
of the subsequent assent of respondent, complainant was not justified 
in making disposition of the shipment in any way other than that 
agreed to between the parties in the telephone conversation of October 
15, 1947. In Ernest FE. Fadler Company v. Hesser (CCA 10th), 166 
F. 2d 904, decided March 5, 1948, it was held as follows: 


“* * * Where the goods are in conformity with the contract and title has 
passed to the buyer, he cannot thrust them back upon the seller, but, if under 
such circumstances, the buyer promptly notifies the seller that he rejects the 
goods on the ground that they do not meet the conditions of an implied warranty, 
and tenders the goods back to the seller, and the seller takes the goods back 
without making it clear that he is receiving them merely to dispose of them 
on account of the buyer to mitigate the damages and without making it clear 
that he is not assenting to a rescission, the normal inference from taking the 
goods back and resuming dominion over them is assent to rescission and the 
discharge of the original sale.” 


Complainant herein agreed on October 15, 1947, to divert and 
handle the shipment for his own account; and it is clear that respond- 
ent thereafter did not assent to any other disposition of the onions. 
It follows that complainant has not proved a failure on the part of 
respondent to carry out any obligation under the act or a violation 
of the act by respondent. 

On October 26, 1948, respondent filed a supplemental answer in the 
nature of a counterclaim wherein, for the first time, it was sought 
to recover $60, which amount was alleged to represent respondent’s 
loss of profits on its attempted resale of the shipment of onions in- 
volved in this proceeding. The counterclaim was not filed within 9 
months after the cause of action accrued and, therefore, may not be 
considered as an affirmative cause of action independent of the com- 
plaint. While the counterclaim might have been considered by us as 
a claim for recoupment or in diminution of any reparation to be en- 
tered against respondent for the purchase price, we think this remedy 
is not available to respondent in view of the mutual agreement of 
the parties to rescind. In any event, the remedy could avail respond- 
ent nothing for the reason that no amount has been found to be due 
from respondent which could be reduced by application of the 
counterclaim. 

In conclusion, the complaint and the counterclaim should be 
dismissed. 


W 


Su 


A. D, 8 A. D. ERNEST E. FADLER CO. U. APACHE DISTRIBUTORS 975 


nant ORDER 

aes The complaint and the counterclaim are hereby dismissed. 
i: Copies hereof shall be served upon the parties. 
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nder Dismissal—Failure to Prove Damages 
3 the Where complainant purchased a car of size 4 dozen lettuce for delivery at Kansas 
anty, City and resold the lettuce in transit on the same basis, with no change of 
back destination, and the shipment was rejected by complainant’s customer (after 
them | selling 50 crates) because the lettuce failed to conform to the terms of the 
lear contract as to size, and complainant shipped the lettuce to Indianapolis 
' the where it was resold on a delivered basis, incurring freight and other charges, 
| the | complainant claiming that there was no market in Kansas City for size 5 
dozen lettuce, it is held, in an action by complainant for damages resulting 
and from respondent's breach of warranty, that (a) the proper basis for damages 
to complainant as a result of respondent’s breach is the difference in value 
nd- of the lettuce delivered and the lettuce that should have been delivered, 
ons. (b) that U. S. Market News Reports indicate complainant could have resold 
t of the lettuce in Kansas City probably without loss, and (c) that complainant 
jon } failed to prove the amount of damages, if any, sustained as a result of re- 
spondent’s violation, and that the complaint should, therefore, be dismissed.* 
the Contract of Purchase and Sale—®8reach of Warranty—Evidence 
ght Where complainant alleged that it purchased from respondent a car of lettuce 
nt’s to contain all size 4 dozen, and respondent contended that the car contained 
in- all 4’s, except 50 to 75 crates of 5’s, and that complainant was informed of 
n9 ' the contents and agreed to purchase the shipment as thus constituted, but 
complainant’s customer rejected the shipment (after selling about 50 crates) 
be because the car contained size 5’s, whereupon complainant resold the lettuce 
m- and brought suit for damages, it is held, that the documentary evidence and 
3 as conduct of the complainant support complainant’s theory of the transaction 
en- and that respondent breached the contract by failing to deliver lettuce con- 
dy forming to the terms of the contract as to size, and thereby violated section 
oe 2 of the act.* 
of ; 
rd- Mr. Warren S. Farhart of Jeter & Earhart, of Kansas City, Missouri, for com- 
plainant. Mr. O. M. Trask of Jennings, Strauss, Salmon & Trask, and Harl 
lue G. Strohl, both of Phoenix, Arizona, for respondent. Mr. Rogers N. Robinson, 
the ‘ Presiding Officer. 
be *Reference to other points involved in this case will be found in Index-Digest and 
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Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U. S. C. 1946 ed. 499a e¢ seq.). 
On April 3, 1947, complainant filed a formal complaint against Apache 
Distributors and J. L. Sullivan, seeking an award of reparation in the 
sum of $915.34, representing the loss allegedly suffered by complainant 
because Apache Distributors shipped to complainant a car of lettuce 
which failed to meet the terms of the contract of sale as to size. 

On July 7, 1947, Apache Distributors filed an answer in which it 
was contended (a) that the car contained 4 dozen size lettuce with the 
exception of 50 to 75 crates of 5’s out of a total of 318 crates, and (b) 
that the complainant knew the contents of the car when the sale was 
consummated. On July 14, 1947, J. L. Sullivan, who acted as broker 
for complainant in the transaction, filed an answer admitting certain 
routine allegations of the complaint, and denying all other allegations 
therein contrary to the statements of Sullivan and Apache Dis- 
tributors’ J. A. Jagger, contained in affidavits attached to the report 
of investigation. These affidavits were to the effect that the broker, 
Sullivan, knew and so informed complainant of the true contents of 
the car at the time of the purchase and sale of the lettuce in controversy. 

Copies of the formal complaint and the report of investigation were 
served upon Apache Distributors and J. L. Sullivan by registered 
mail on June 23 and June 26, 1947, respectively. J. L. Sullivan died 
on August 10, 1947. On September 9, 1947, complainant’s attorney 
filed a petition for revival of the action against Pauline M. Sullivan, 
executrix of J. L. Sullivan, deceased. On January 20, 1948, complain- 
ant’s attorney addressed a letter to the Department stating, in effect, 
that, in view of the decision in PACA Docket No. 4705, complainant 
wished to withdraw the petition for revival and offer instead an 
amended complaint naming, as respondent, Apache Distributors only. 
The Department held in the decision referred to that a cause of action 
for reparation abates upon the death of a respondent. The amended 
complaint was filed January 26, 1948, and was served upon the repre- 
sentative and attorneys for Apache Distributors on March 2, 1948. 
Apache Distributors filed an answer to the amended complaint on 
March 22, 1948. The proceeding is for disposition upon the basis of 
the amended complaint, amended answer, and the record made. 

An oral hearing was held on September 24, 1948, at Phoenix, Ari- 
zona, at which the parties were represented by counsel. Complain- 
ant’s evidence consisted of the deposition of Frank L. Kenworthy, a 
partner in complainant-firm and the deposition of H. F. Ziegler, to 
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whom complainant-buyer sold the lettuce while in transit. James 
A. Jagger and W. F. McElroy testified in person for respondent, 


Apache Distributors. 
FINDINGS OF FACT 


1. Complainant is a partnership composed of Ernest E. Fadler and 
Frank L. Kenworthy, doing business as Ernest E. Fadler Company, 
whose address is 311 Produce Exchange Building, Kansas City, Mis- 
souri. 

2. Respondent, Apache Distributors, is a partnership, composed of 
James J. Jagger and John R. McElroy, whose post office address is 
Phoenix, Arizona. During the period involved herein respondent 
was licensed under the act. 

3. On or about March 10, 1946, in the course of interstate commerce 
and by oral contract, complainant contracted to purchase from re- 
spondent, through its buying broker, John L. Sullivan, of Phoenix, 
Arizona, a carload of lettuce at $3.25 per crate, plus $50 for top ice, 
for a total sum of $1,083.50, f. o. b. Phoenix. Respondent represented 
that the carload contained 318 crates of lettuce, Drypack A. D. Brand, 
size 4’s, On the day of purchase car URTX 34012, containing lettuce, 
was shipped to the complainant at Kansas City, Missouri. 

4. An invoice dated March 10, 1946, containing the terms of the 
contract but incorrectly referring to car PFE 61918, instead of URTX 
34012, was sent by respondent to complainant, and on March 10, 1946, 
J. L. Sullivan, the broker, wired complainant to the effect that this 
car was shipped and contained 4 dozen size lettuce. 

5. On March 11, 1946, respondent sent complainant a second invoice 
showing a correction of the car number, but the car of lettuce still was 
described as containing 4’s. The manifest of the car also indicated 
that it contained nothing but 4’s. Complainant paid respondent the 
full purchase price of $1,083.50. 

6. On March 11, 1946, complainant sold the carload of lettuce, in 
transit, to Ziegler & Company, Kansas City, Missouri, as a carload of 
A. D. Brand, Dripak lettuce, 318 crates, 4’s at $3.39 per crate, plus 
$50 for top ice, for a total amount of $1,128.02, f. o. b. Phoenix. 

7. The car arrived in Kansas City on or about March 14, and the 
consignee, Ziegler & Company, sold 50 crates to its customers as size 
4’s, but the purchasers complained that the lettuce was size 5’s instead 
of size 4’s. A subsequent inspection by Ziegler of about 25 more crates 
showed that these crates also contained size 5’s. Ziegler rejected the 
balance of 268 crates to complainant for failure to meet size specifica- 
tions. 

8. Promptly, upon learning of this, complainant wired the broker 
Sullivan, “ARRIVED ALL FIVES AND CUSTOMER REJECTS. 



























978 


THEY UNLOADED ABOUT FIFTY CRATES AND SOLD BE- 
FORE NOTING DISCREPANCY URT 34012 * * * AD.- 
VISE QUICK.” No answer to this wire was received. 

9. Ziegler & Company paid complainant $228.23 for the 50 crates 
at $3.39 per crate, plus $7.86 for top ice and $50.87 for freight. 
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10. Complainant sold the balance of the carload of 268 crates to | 
Black & Company of Indianapolis, Indiana, through M. S. Toledo | 
Company of Chicago, acting as broker, for $2 per crate delivered, | 


amounting to $536, which, after payment of $441.75 freight, $7.13 un- 
loading charge, plus $26.80 selling commission, left $60.32 proceeds 
to complainant. 

11. An informal compjaint was filed on September 4, 1946, which 
was within 9 months after the alleged cause of action accrued. 


CONCLUSIONS 


The dispute in this case relates to the size of the lettuce contained 
in the car shipped by respondent to complainant. The contract called 
for a carload of size 4 dozen lettuce, according to complainant, and 
complainant says that it received a car of 5’s. Respondent contends 
that the car contained all 4’s, except 50 to 75 crates of 5’s, and that 
complainant was informed of the contents and agreed to purchase the 
shipment as thus constituted. There is, therefore, a direct conflict 
in the testimony of the parties as to the terms of the contract and the 
actual contents of the car received by complainant. 

This conflict is resolved in favor of complainant because the docu- 
mentary evidence and the conduct of complainant are consistent with 
the statements made in the deposition of complainant’s Frank L. 
Kenworthy, while the contrary is true with respect to the oral testi- 
mony given on behalf of respondent, referring particularly to the in- 
voices and the manifest of the car. Respondent’s James A. Jagger 
admitted on cross-examination that when it was discovered an error 
had been made in the car number, a new invoice was issued to correct 
this error, but that respondent still described the contents of the car 
as all size 4’s, no correction being made to show the car contained some 
crates of 5’s. The car manifest also showed the car contained only 4’s, 
no mention being made of 50 to 75 crates of 5’s. 

Jagger also testified that he informed complainant’s buying broker, 
J. L. Sullivan, that the car in question contained 50 to 75 crates of 
size 5 lettuce and that Sullivan called Kenworthy on the telephone 
in respondent’s office, and in Jagger’s presence, and informed him of 
this condition. Jagger stated that upon the completion of Sullivan’s 
conversation, he, Jagger, also talked to Kenworthy on an extension 
phone in the same office and was told by Kenworthy that the few 
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crates of 5’s in the car would make no difference and he would accept 
the car, even though it contained 50 to 75 crates of 5 dozen size lettuce. 
It is significant, however, that no mention of the alleged telephone 
conversation between Jagger and Kenworthy appears either in Jag- 
ger’s affidavit attached to the report of investigation, or in the corre- 
spondence between respondent’s attorney and officials of the Depart- 
ment, or in the answer or the amended answer filed by respondent. 
Some weight is also given to the fact that after Ziegler rejected the 
lettuce on account of the size, complainant so informed the broker 
Sullivan by wire and asked for advice in the matter. If Sullivan, the 
agent of complainant, knew that the rest of the car was composed of 
4’s—and he presumably knew from this wire that it was being rejected 
for failing to contain 4’s—the natural thing for him to have done 
would have been to wire complainant, either reminding it of the tele- 
phone conversation, if it had in fact occurred, or informing com- 
plainant for the first time, if it had not. Instead of doing this, the 
wire was ignored. 

The report of investigation contains the affidavit of J. L. Sullivan, 
who was deceased at the time of the hearing, stating that he informed 
the complainant by telephone that there were 50 to 75 crates of size 
5’s in the car. The complainant objected to its being considered as 
evidence. The rules of practice, however, require that the affidavit, 
taken in connection with the investigation by the Department, be 
considered as a part of the evidence, and it was so considered. <A full 
analysis of the evidence leads us to conclude that the contract called 
for a carload consisting entirely of size 4 dozen lettuce, and that re- 
spondent failed to deliver a carload of lettuce conforming to the 
terms of the contract. 

We now come to the question of damages. What damages were 
sustained by complainant as a result of the breach of warranty? The 
proper basis for awarding damages to complainant for respondent’s 
breach of the contract is the difference in value of the lettuce delivered 
and the lettuce that should have been delivered. Complainant has 
altempted to show that difference by the deposition testimony of its 
Frank L. Kenworthy, who states that size 5 lettuce “was not as de- 
sirable nor as readily salable as size four” on the Kansas City Market, 
and that there is no market in Kansas City for size 5 dry-pack lettuce. 
Kenworthy states further that dry-pack 5’s trim down to something 
like ice-pack 6’s, and that “6’s just do not sell in this market at all. 
You cannot give them away.” Complainant contends that while the 
market price was the same for size 4’s and 5’s, actually there was no 
market at all in Kansas City and consequently no value for size 5’s 
dry-pack, and that complainant, therefore, is entitled to the price for 
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which it sold the lettuce to Ziegler, less the net amount received from 
the resale of the shipment in Indianapolis, Indiana, plus the sum 
received from Ziegler for the 50 crates accepted. 

This we find to be an entirely false theory, based, it appears, on 
the assumption that complainant resold the lettuce for the best price 
obtainable. Complainant says it resold the balance of the shipment 
to Black & Co. at Indianapolis at $2 per crate, delivered. An exami- 
nation of the Department’s market news reports from March 5 to 
March 19, 1946, shows that 4’s and 5’s were selling at Kansas City for 
$4.90 to $4.93 from March 5 through March 15, with only a slight 
drop on the 18th and the 19th. Size 6’s sold for $4.25 on March 5, 
7, and 8, and on March 18 for $2.50 to $3.50. On March 19, 6’s were 
selling for $3 to $3.50. From these reports, it is apparent that com- 
plainant could have resold the lettuce in question in Kansas City; 
moreover, that the lettuce, in all probability, could have been dis- 
posed of there at no loss whatsoever. Certainly the additional 
charges would have been avoided by reselling it on the Kansas City 
market. 

From the foregoing, it is concluded that respondent breached the 
contract by not delivering lettuce of the warranted size; that the 
breach of contract was in violation of section 2 of the act; but that 
complainant has failed to prove the amount of damages, if any, sus- 
tained as a result of such violation. Accordingly, the complaint should 
be dismissed and the facts should be published. 


ORDER 


The complaint is hereby dismissed. 
The facts and circumstances as set forth herein shall be published. 
Copies hereof shall be served upon the parties. 
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COURT DECISIONS 


JosePpH Martine.ui & Co., Inc. v. Srmon Srecet Company (U.S. D. 
C. D.of Mass.) Decided July 21, 1949. 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF MASSACHUSETTS 


No. 4391 


Right of Buyer on an F. O. B. Acceptance Final Basis to Reject Commodity 
Because of Fraud 
A buyer of a perishable agricultural commodity purchased on an “f. 0. b. accep- 
tance final’ basis has the right to reject for fraud now as he had before 
the passage of the Perishable Agricultural Commodities Act, 1930, even 
though at the time of rejection he was not aware of the fraud.* 


Right of Buyer on an F. O. B. Acceptance Final Basis to Avoid Contract Induced 

by Fraud—Common Law—Uniform Sales Act 

Inasmuch as under either the Common Law or the Uniform Sales Act a purchaser 

who has been induced to enter into a contract by fraud has the right to 
avoid the contract, the Perishable Agricultural Commodities Act, 1930, in- 
cluding the regulations promulgated thereunder, does not deprive a purchaser 
on an f. o. b. acceptance final basis of that right.* 

Effect of Discovery of Fraud After Breach of Contract—Fraud as a Defense 
After Its Discovery—Contracts Induced by Fraud Voidable—Election of 
Remedy by Party Defrauded—Rescission 

Fraud in the inception of a contract, although it does not render the contract 

void, renders it voidable at the election of the person defrauded with the 
result that if the defrauded party to a contract breaks it before he discovers 
the fraud, he may nevertheless assert the fraud as a defense as soon as he 
discovers it, and demand rescission on that account when sued for breach 


of contract.* 
Right To Recover Damages for Fraud by Party Breaching Contract 
The fact that the defrauded party has broken the contract before discovery of 
the fraud will not deprive him of his right to damages for the fraud in 
inducing him to enter into it.* 
Court Decisions Distinguished 


L. Gillarde Co. v. Joseph Martinelli & Co., Inc., 168 F. 2d 276, 7 A. D. 421, amended 
169 F. 2d 60, 7 A. D. 595, certiorari denied, 335 U. 8. 585 and The LeRoy 


Dyal Co., Inc., 161 F. 2d 152, 6 A, D. 490.* 


*Reference to other points involved in this case will be found in Index-Digest and 
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Emerson 8S. Searle, with whom Silvio Martinelli was on brief, for appellant. 
D. Jerome Donovan, with whom Donovan é& Higgins, Golbus & Golbus and 
Vincent E. Picbulo were on brief, for appellee. 


Before MAacrupeEr, Chief Judge, MAris and Woopsury, Circuit Judges. 


Woopsury, Circuit Judge. This is an appeal from a judgment of the 
District Court of the United States for the District of Massachusetts 
in effect affirming a reparation order made by the Secretary of Agricul- 
ture in a proceeding brought before him by the appellee against the 
appellant under the Perishable Agricultural Commodities Act, 1930. 
46 Stat. 5381; 7 U.S. C. § 499 a-r. 

The appellant, Joseph Martinelli & Co., Inc., a licensee under the 
Act, is a Massachusetts corporation having its principal place of 
business in Springfield in that Commonwealth. The appellee, Simon 
Siegel Company, is a partnership doing business in Chicago, Illinois. 
On October 27, 1945, Martinelli, acting through a broker in Chicago 
as its agent, purchased a carload of 1145 “lugs” or baskets of Emperor 
grapes from Siegel at an agreed price of $2.07 per “lug”, or $2,370.15, 
“f. o. b. shipping point acceptance final.” This carload had been 
federally inspected at its shipping point, Victor, California, on Octo- 
ber 17, and graded U.S. No. 1 Table as to 1022 “lugs”; the remaining 
123 “lugs” in the carload not being covered by inspection. On the 
same day the car started eastward billed to Kansas City, Missouri, but 
while on route Siegel diverted it to St. Louis for delivery to a consignee 
for sale by the latter on joint account. This consignee made a hurried 
examination of the shipment on its arrival in St. Louis on October 26, 
and finding the grapes somewhat decayed, refused to accept delivery 
and immediately notified Siegel of its rejection and of the reason 
therefor. Thereupon, on the afternoon of the same day and without 
having the grapes officially inspected, Siegel diverted the shipment to 
himself at New York, New York. The transaction with Martinelli 
taking place while the car was on route to the latter destination, Siegel 
diverted it to Martinelli in Springfield where it arrived on October 30. 

Upon arrival in Springfield the president and general manager of 
Joseph Martinelli & Co., Inc., personally inspected the shipment, and 
finding substantial decay therein, promptly rejected it and so notified 
Siegel. Siegel thereupon diverted the car to a consignee in Boston 
who sold the grapes at auction for a net price to Siegel of $181.342 
The latter then filed a complaint with the Secretary of Agriculture 
against Martinelli pursuant to 7 U.S. C. § 499 f. seeking reparation 
in the amount of the difference between the above sum and the agreed 
price of $2,370.15 for the carload, or $2,188.81. 

1 Federal inspection in Boston on November 5 disclosed that the berries which were free 


from decay were generally firm, but stems were wilted, and decay of berries generally ranged 
from 15 to 30 percent, consisting principally of gray mold rot in various stages. 
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Martinelli’s principal defense in the proceeding before the Secretary 
of Agriculture was that at the time it purchased the grapes on October 
97 Siegel fraudulently represented that the grapes were in good con- 
dition and were continuously moving eastward, when in fact he well 
knew from the transaction with his consignee in St. Louis on the day 
before that such was not the case, and that this fraud practiced upon 
it by Siegel gave it the right to reject the shipment in spite of the fact 
that the purchase was on an “f. o. b. shipping point acceptance final” 
basis. The Secretary disposed of this defense on the ground that there 
was “no showing that any false or misleading’ statement was made for 
a fraudulent purpose” by Siegel, and then, interpreting the terms of 
the sale as giving no right of rejection, entered a reparation order in 
the amount demanded with interest thereon at 5% from October 30, 
1945, until paid. 

Martinelli thereupon appealed to the court below (7 U.S. C. § 499 
g (c)) and that court after hearing entered the judgment from which 
the instant appeal was taken. 

At the pre-trial conference below all issues of fact save that of fraud 
with respect to the condition of the grapes when sold were eliminated, 
it being then agreed that “the only issues to be considered by the jury 
in the case in this court are, first, whether the grapes were decayed ; 
and second, whether the shipper knew that they were decayed.” But 
at the hearing the parties waived the right to trial by jury agreeing to 
submit the case to the court. However, that court did not make any 
findings with respect to the issue of fraud. It ruled as matter of law 
that Martinelli, having purchased the grapes “f. o. b. shipping point 
acceptance final”, had no right of rejection, its only remedy, if it had 
one, being “to sue for damages if the specifications of the contract, such 
as grade or quality at the time of shipment, had not been complied 
with, or if it suffered as a result of any fraudulent representations 
made by the respondent.” Then, however, the court went on to say: 
“Even assuming, but not deciding, that the petitioner actually was 
induced to buy the grapes through the fraudulent misrepresentations 
of the respondent, and that it had a right to reject the shipment because 
of such fraud, the defendant could not be relieved of the results of 
its rejection here. There is no evidence that the petitioner rejected the 
shipment of grapes because of any fraud practiced by the respondent. 
The only evidence here is that the petitioner rejected the grapes be- 
cause of their poor condition on arrival at Springfield. There is no 
evidence that it knew of or believed at that time that the respondent 
was guilty of any fraud.” 

We cannot agree with this last conclusion of the court below. If 
Siegel’s fraud, provided there was such, gave Martinelli the right to 
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reject the shipment, a matter to be considered presently, we think 
Martinelli did not lose that right by reason of its rejection of the 
shipment before it discovered the fraud which had been practiced upon 
it. This is for the reason that fraud in the inception of a contract, 
although it does not render the contract void, renders it voidable at 
the election of the person defrauded, with the result that if the 
defrauded party to a contract breaks it before he discovers the fraud, 
he may nevertheless assert the fraud as a defense as soon as he discovers 
it, and demand rescission on that account when sued for breach of 
contract. 3 Williston on Sales (Rev. Ed.) § 648. See also 5 Williston 
on Contracts (Rev. Ed.) § 1526, in which it is said “The fact that the 
' defrauded party has broken the contract before discovery of the 
fraud will not deprive him of his right to damages for the fraud in in- 
ducing him to enter into it; . . . nor will it prevent the exercise of 
his power of avoidance . . .” See also Am. Law Inst., Restatement of 
the Law of Contracts § 490 (1) Comment a, Illustration 1; 24 Am. 
Jur., Fraud and Deceit, § 212. 

We come, therefore, to the question whether Siegel’s fraud, if proved, 
afforded a valid ground for Martinelli’s rejection of the grapes under 
the terms of the contract under which they were purchased. 

Undoubtedly under either the Common Law or the Uniform Sales 
Act a purchaser who has been induced to enter into a contract by 
fraud has the right to avoid the contract, as Martinelli promptly and 
unequivocally did when it rejected the shipment of grapes. The ques- 
tion is whether the Perishable Agricultural Commodities Act, 1930, 
including the regulations promulgated thereunder, deprives a pur- 
chaser on an acceptance final basis of that right. We do not think that 
it does. 

The purpose of the Perishable Agricultural Commodities Act, 1930, 
was well summarized by the Court of Appeals for the Fourth Circuit 
in LeRoy Dyal Co. v. Allen, 161 F. (2d) 152, 156, when it said: “That 
statute, as its legislative history shows, was passed primarily to elim- 
inate unfair practices in the marketing of perishable agricultural com- 
modities in interstate commerce in the case of a declining market by 
making it difficult for unscrupulous persons to take advantage of ship- 
pers by wrongful rejection of the goods upon arrival at a point where 
it is expensive and impracticable for the shipper to enforce his legal 
rights.” But to effectuate this purpose Congress did not go so far 
as to make rejection by buyers unlawful altogether. Instead it made 
rejection of shipments of perishable agricultural commodities by 
buyers unlawful “without reasonable cause” (7 U. S. C. § 499b (2)) 
and empowered the Secretary of Agriculture to make regulations 
clothing that phrase with definite meaning, which the latter did by 
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defining certain contractual terms whereby a seller could prevent re- 
jection by a buyer ; “acceptance final” being one of those terms. This 
in a nutshell is the general scheme of the Act. 

Thus it was held in this Circuit in Z. Gillarde Co. v. Joseph Mar- 
tinelli & Co., Ine., 168 F. (2d) 276, amended 169 F. (2d) 60, cert. den. 
335 U. S. 885, and it was held in the Fourth Circuit in LeRoy Dyal 
Co. v. Allen, supra, that the Act prevents a buyer on an “acceptance 
final” basis (rolling acceptance final in the case in this Circuit; f. 0. b. 
shipping point acceptance final in the other) from rejecting a shipment 
of perishable agricultural commodities for defects of quality or 
condition, and breach of contract as to date of shipment or date of 
inspection of the goods, respectively, the only recourse given a buyer 
by the Act in both situations being a suit for damages against the 
seller. But in neither of these cases was there any question of the 
seller’s fraud, (indeed no such case has been cited to us, nor have 
we found any decided either by the courts or by the Department of 
Agriculture) and we do not think the cases are to be considered as 
any authority for the proposition that a defrauded buyer cannot re- 
ject, but is limited to suit against the seller as in the case of breach of 
material specifications in a contract. 

On the contrary, we think that a buyer’s right of rejection for fraud 
is unaffected by the Perishable Agricultural Commodities Act, 1930. 
This is for the reason that the technique adopted by Congress to pre- 
vent wrongful rejection by unscrupulous buyers was not to prohibit re- 
jection entirely, but to provide for the definition of certain terms 
which might be employed in contracts to limit a buyer’s right of 
rejection. And this method of regulation presupposes a valid con- 
tract, not one which may be avoided with the result that the entire 
contract is relegated to the discard, including limiting provisions 
therein such as “acceptance final” as defined by the regulations pro- 
mulgated by the Secretary of Agriculture pursuant to the authority 
conferred upon him by the Act. For those regulations see Z. Gillarde 
Co. v. Joseph Martinelli & Co., Inc., supra and Leroy Dyal Co. v. 
Allen, supra. Hence we conclude that a buyer is as free to reject 
for fraud now as he was before the passage of the Act. 

It is evident, therefore, that the issue of fraud in this case must be 
considered and passed upon by the court below. 

The judgment of the District Court is set aside and the case is 
remanded to that court for further consistent proceedings; the appel- 
lant recovers costs of appeal. 

Maeroper, Chief Judge, concurs in the result. 





DECISIONS 
Aveust 1949 


AGRICULTURAL MARKETING AGREEMENT ACT OF 


AMENDMENT TO ORDER NO. 27 
Purpose of, effective August 1, 1945_____- ; eee 


CLASSIFICATION AND PRICING 


Plan of __ aes ht ts ; 2 ee ems ee 
Sections of Order relative to, harmonized________________- 


CLASSIFICATION OF MILK 
Butter leaving plant properly offset against butter received at 
NNR ese eit i a So ak Salt emae ea cia aeias 


DISMISSAL 
WITHDRAWAL OF PETITION 
Petition considered withdrawn upon request of petitioner 


and consent of respondent - -- - - - asad sare erat 
2177: 861; 2178: 862 


ORDER NO. 27 
CLASSIFICATION OF MILK 
Butter leaving plant properly offset against butter received 
at plant 

Where handler of milk subject to Order No. 27 as 
amended, regulating the handling of milk in the 
New York Metropolitan Milk Marketing Area, 
complained that it reported certain milk received 
from producers in class IV—A, but that the market 
administrator erroneously changed this classifica- 
tion to class II-B and JI-F, thereby increasing 
the handler’s payment obligations under the Order, 
and the record discloses that during the months 
involved, the handler had butter from other sources 
in its plant, which petitioner also used in the 
manufacture of ice cream mix and condensed milk, 
the Judicial Officer held that by virtue of the appli- 
cation of section 2 (d) of the rules and regulations 
covering accounting for milk under the Order, the 


INDEX-DIGEST AND SUBJECT-INDEX OF AGRICULTURE 


1937 


A.D. 
No. 


2179 


2179 


2179 


2176 


Page 


868 


868 
868 


868 


861 





































E 


> 
age 


868 


868 


868 


868 


361 








8 A. D. INDEX-DIGEST AND SUBJECT-INDEX OF AGRICULTURE DEC. 987 


AUGUST 1949 


AGRICULTURAL MARKETING AGREEMENT ACT OF 1937—Continued 


ORDER NO. 27—Continued 
CLASSIFICATION OF MiLtK—Continued 
Butter leaving plant properly offset against butter received 
at plant—Continued 
butter leaving the plant was properly offset against 
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(d) of the rules and regulations providing for such 
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Order and the rules and regulations referred to herein 
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that the classes of milk shall be defined in that sec- 
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and (b) of this section, that section 927.4 (a) (5) 
prescribes the setting up of accounting procedures 
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rules and regulations embodying the accounting 
procedures, and that when these portions of sec- 
tion 927.4 are read together with section 927.4 (c) 
and the reporting requirements in section 927.6 
(a), the general plan of classification and pricing 
contemplated by the Order is seen_.._.-.------- 
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REGISTRATION 
SUSPENSION OF 
Where respondents were charged in the complaint with 
violations of the act by failing to maintain written 
records showing the true parties to a futures contract, 
commingling customers’ funds with their own funds, and 
reporting customers’ transactions and positions as be- 
longing to respondent partnership, and where re- 
spondents consented to the issuance of an order, based 
upon such charges, imposing sanctions, it is held, that 
the violations in question warrant suspension of the 
registration of M. Richter Sons as a futures commission 
merchant for a period of 15 days, and a concurrent 
denial of trading privileges on contract markets to all 
the respondents for a like period, these periods to begin 
to run within 5 days after issuance of this order__-____- 2180 872 


SUSPENSION OF REGISTRATION 
RIVE ONIN COR ctf So arch en ee ee Se 2180 876 


TRADING PRIVILEGES 
863 Denial of, on contract markets for violations of act---_------ 2180 876 


VIOLATION OF ACT 
CoMMINGLING oF CUSTOMER’s FuNps WiTH Funps oF FutuREs 
Commission MERCHANT 
Permitting customer’s profits to remain in the firm’s ac- 
count with the clearing house constitutes a commingling 
of the firm’s funds with those of the customer and a 
failure to treat and deal with the latter’s money as re- 
quired by the section of the act as indicated herein-_._. 2180 873 


Fa1Lure To INpicaTE TRUE Parties ON Books AND REcORDS 
Failure of a futures commission merchant to indicate the 
true parties to a futures contract on his books and records 
constitutes a violation of the act and regulations there- 
TRG Gk OTE OI ass on ee ee 2180 872 
FaILuRE TO OBSERVE OBLIGATIONS AS TRADERS AND AS 
Futures ComMMIssioN MERCHANTS 
Since the evidence disclosed in the record shows that re- 
spondents violated the obligations imposed upon them 
as traders, as well as those which they were required to 
observe in their capacities as futures commission mer- 
chants, a suspension of respondents’ registration as 
876 futures commission merchants and a denial of their 
trading privileges are warranted___-.-.._-.---------- 2180 873 
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MAKING Fatse REPORTS 


The acts of respondents in reporting the trades of A. F. as 
their own necessarily constitute false reports with respect 
to their own transactions and positions, as well as a 
failure to report correctly with respect to the transac- 
tions and positions of a customer, in violation of the 
section of the act and the sections of the rules and regu- 
lations thereunder as indicated herein--_--_---------- 


PACKERS AND STOCKYARDS ACT, 1921 


CEASE AND DESIST 
Intermingling or confusing funds received as proceeds of sale of 
consigned livestock with other accounts of funds belonging to 
MUNN gcc ee Sg es ks eee be es ns 
Making false entries in their accounts, records and memoranda. - 
Making such use of funds received as proceeds of sale from the 
sale of livestock handled on a commission basis, as would in 
any manner endanger or impair the prompt and faithful 
accounting therefor, and payment of such funds to the person 
GeRRI INE OUTING gee a a eer an 


RATES AND CHARGES 
INCREASE IN 


Inasmuch as the parties are agreed, the respondent is 
authorized to file a tariff providing for the yardage 
charges requested in the petition filed on May 16, 1949, 
as amended by the letter received August 8, 1949, which 
amendment eliminates the request for increases in the 
rates on cattle and hogs set forth in paragraph D and 
E in the petition, and, for good cause shown, this order 
shall become effective in less than thirty days- -- -- 


REGISTRATION 
SUSPENSION OF 


Where respondents were charged in the disciplinary com- 
plaint with violations of various provisions of the act 
and the regulations thereunder by failing to safeguard 
funds in their custody belonging to shippers against 
dissipation or loss, failing to keep such accounts and 
records as fully and correctly disclose all transactions 
in their business, making false and fictitious accounts 
of sale, and such violations, admitted by respondents 
were found to be willful and serious, it is ordered, that 
respondents’ registration should be suspended for a 
period of 15 days, and respondents, their agents and 
employees should cease and desist from the actions con- 
stituting the basis of the complaint and shall deposit 
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Breach of, because U. S. no. 2 tomatoes ‘‘packed by Post Pro- 
duce Company,”’ were delivered labeled to indicate they were 
not a product of the Post Produce Company-------------- 
BREACH OF WARRANTY 
Where complainant alleged that it purchased from respond- 
ent a car of lettuce to contain all size 4 dozen, and 
respondent contended that the car contained all 4’s, 
except 50 to 75 crates of 5’s, and that complainant was 
informed of the contents and agreed to purchase the 
shipment as thus constituted, but complainant’s cus- 
tomer rejected the shipment (after selling about 50 
crates) because the car contained size 5’s, whereupon 
complainant resold the lettuce and brought suit for 
damages, it is held, that the documentary evidence and 
conduct of the complainant support complainant’s the- 
ory of the transaction and that respondent breached the 
contract by failing to deliver lettuce conforming to the 
terms of the contract as to size, and thereby violated 
section 2 of the act_-_-_- Stara inividadss 
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Facts DiscLosinc MutTuat REsCISSION OF 
Where seller, after complaint, agreed to take back defective 
goods without making it clear to buyer he was receiving 
them merely to dispose of them on account of buyer to 
mitigate damages and without making it clear that he 
was not assenting to a rescission, the normal inference 
from taking the goods back and resuming dominion 
over them is assent to rescission and the discharge of 


Oe NUR BRNG no eed tnt se ese eas Kes 2203 
Purchaser not required to accept part performance of- __-_--- 2203 
COUNTERCLAIM 
UIE fo on ee Soe cose eens ace eaneea so swoewens 2194 
DAMAGES 


Loss oF PROFITS 

Where complainant breached an agreement to sell toma- 
toes ‘packed by Post Produce Company,” and, 
because of this breach, respondent was unable to fill a 
pre-existing contract to sell the tomatoes to another 
dealer, held, that respondent’s loss of profits on its 
resale contract of the tomatoes does not represent the 
entire loss suffered by it since it was forced to make 
other disposition of the produce on a declining market.__ 2187 


Where it is shown that complainant failed to deliver 
tomatoes “packed by Post Produce Company,” and 
that it was on notice that respondent had resold the 
tomatoes to another dealer, held, respondent suffered 
special damages based upon the difference between the 
contract price in its resale contract and the reasonable 
market value of the tomatoes upon the date the defect 


was, or should have been discovered by respondent.. 2187 

Proper basis for, as result of breach of contract of purchase 
NOE is circ he as ame ated te oid eens eee oe eee 2204 

DEFAULT 

Admission of facts alleged in complaint by_.._-._.._-------- 2183 

2186: 889; 2188: 900; 2189: 902; 2190: 903; 

2191: 905. 

Me OR UNMIS. og es ee 2183 


2186: 889; 2188: 900; 2189: 902; 2190: 903; 2191: 905 


DISMISSAL 
Farture To Compty With REQUIREMENTS OF STATUTE OF 
FRAvUpDs 
Where parties entered into an oral agreement for the 
purchase and sale of a carload of cauliflower and the 
only documentary evidence consisted of an invoice which 
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FaILugE TO COMPLY WITH REQUIREMENTS oF, Etc.—Continued 
was not signed by either respondent and the telegram 
rejecting the shipment failed to mention the price at 
which the cauliflower was purchased, held, that the 
agreement of purchase and sale did not meet the re- 
quirements of the Illinois statute of frauds and, therefore, 


F the complaint should be dismissed. --_-.--.----------- 2195 917 
i Farture To Prove Breacw or ConTRAct 

967 | Where complainant sought damages on the ground that the 

970 | packages of frozen fancy peas which complainant pur- 


chased from respondent and paid therefor, were of 
914 inferior quality and not of proper weight, held, that the 
peas were in accordance with the contract at the time 
of delivery, that complainant failed to give notice of 
any breach within 10 days after delivery as required 
by the contract, and that, therefore, the complaint 
mhacilicl, ib GIANG hess oo oa a oe we 2194 909 
FaILurE To Prove DAMAGES 
Where complainant purchased a car of size 4 dozen lettuce 
for delivery at Kansas City and resold the lettuce in 
transit on the same basis, with no change of destination, 
and the shipment was rejected by complainant’s cus- 
890 tomer (after selling 50 crates) because the lettuce failed to 
conform to the terms of the contract as to size, and com- 
plainant shipped the lettuce to Indianapolis where is was 
resold on a delivered basis, incurring freight and other 
charges, complainant claiming that there was no market 
in Kansas City for size 5 dozen lettuce, it is held, in an 
action by complainant for damages resulting from 
respondent’s breach of warranty, that (a) the proper 
891 basis for damages to complainant as a result of re- 
spondent’s breach is the difference in value of the lettuce 
delivered and the lettuce that should have beer. delivered, 
(b) that U. S. Market News Reports indicate com- 
plainant could have resold the lettuce in Kansas City 
882 probably without loss, and (c) that complainant failed 
to prove the amount of damages, if any, sustained as a 
result of respondent’s violation, and that the complaint 
882 should, therefore, be dismissed --......-..----------- 2204 
Where complainant, through its agent, after inspection, 
purchased and paid for a carload of potatoes, and the 
shipping point inspection disclosed that the potatoes were 
U. S. No. 1, Size A, and the shipment was released open 
to complainant who diverted it to Chicago where an ap- 
peal inspection disclosed that the potatoes failed to 
grade the quality specified because of an excessive per- 
centage of small size potatoes, it is held, that complain- 
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FAILURE TO ProvE DamMacEes—Continued 
ant failed to prove the market value of the potatoes and 
thus failed to establish what, if any, damages were 
actually sustained by it and, therefore, the complaint 
BHOMIG WeTatenANet. 6 ses et eee aes es 2202 9638 


FaILuRE TO Sustain BuRDEN OF Proor oF BrReEacH OF WAR- 
RANTY 
Where complainant filed a complaint for the loss sustained 
by reason of a breach of warranty in carloads of frozen IL 
peas and apricots purchased from respondents, held, 
that complainant did not introduce the alleged written 
contracts of sale or offer testimony of the broker who 
allegedly made certain express warranties, and that, 
since complainant failed to sustain the burden of proof, 
the complaint should be dismissed _-_---__------------ 2192 906 


Mutua REscission OF CONTRACT 

Where complainant sold and delivered one carload of 
onions to respondent, which onions failed to meet the 
contract specifications, and upon respondent’s complaint 
of the breach complainant agreed to handle the onions ; 
for his own account, but thereafter sought to recover | 
damages from respondent who filed a counterclaim for 
loss of profits, it is held, that there was a mutual re- 
scission of the contract, that respondent’s counterclaim 
was not filed within the limitation period, and that, in Jt 
view of the mutual rescission of the contract, respond- } 
ent is not entitled to recover any damages and, therefore, 
the complaint and the counterclaim should be dismissed. 2203 967 


IN 


IN 


—————ee Ee 


SETTLEMENT BETWEEN PARTIES 
Where counsel for complainant notified the Department } 
that a check had been received from respondent and 
accepted by complainant in full settlement of the claim 
and dismissal of the complaint was authorized, the { 
complaint is accordingly dismissed_---_--------------- 2185 887 


LI 


WITHDRAWAL OF CoMPLAINT 
Complaint for reparation dismissed upon request of 


CRIP TINEIR 20. oR ale Bere eee ae Sia Sa ales 2193 909 
EVIDENCE 
ReIROR AS INL OR Fe eos Gh oe a a ee eee 2204 978 
Facts SHow1nc— 
mutual secission of contract... ...=...=.-<<-.-<<.-<<- 2203 970 
produce met contract requirements -____-.___----------- 2194 914 
Failure to prove making of express warranty-_--------------- 2197 929 


2198: 936; 2199: 943; 2200: 950; 2201: 958 
FaILurE To Sustain BurRDEN or Proor as TO— 
RG Gr oo so si inte cnc baw ouwcm ews 2192 908 
market value of produce______-______- hee eee _=u.o- 2202 965 
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EVIDENCE—Continued 
SaLE Nor on Basis oF BRAND 
Upon the evidence disclosed in this proceeding, it is held, 
that the tomatoes in question were not sold on a basis of 
brand but were required to be ‘‘packed by Post Produce 
I rs a a tc at oS Te 2187 894 
FLAGRANT VIOLATIONS OF ACT 
Numerous failures to pay for shipments as constituting--__-__ 2196 926 
ILLINOIS STATUTE OF FRAUDS 
Failure to comply with requirements of______.____-__------- 2195 919 
INSPECTION 
Bec of purchase aftere 2 .w . wns oe ase sek eee ae 2197 929 


2198: 936; 2199: 943; 2200: 950; 2201: 958 


INTERSTATE COMMERCE 


TRANSACTION CONSTITUTING 
Where tomatoes were shipped from Florida to complainant 
in New York for sale on consignment, held, that the sale 
by complainant to respondent, several hours after the 
tomatoes were placed on the produce terminal pier, was 
a transaction in interstate commerce within the meaning 
of the act 2197 927 
2198: 934; 2199: 941; 2200: 948; 2201: 955 


JURISDICTION OF SECRETARY 


Errect or Lack oF Ricut oF TRIAL BY JURY: 
Where respondent contended that the Department has no 
jurisdiction in the reparation proceeding because re- 
spondent is not afforded right of trial by jury, held, that 
it is not the function of an administrative body to pass 
upon constitutionality of the statute_____.-.--------- 2197 927 
2198: 934; 2199: 941; 2200: 948; 2201: 955 
LICENSES 


Revocation of 

Where in a disciplinary proceeding it was alleged in the 
complaint that the respondent partnership had failed to 
pay for numerous shipments of perishable agricultural 
commodities, and where no answer to the complaint 
had been filed or oral hearing requested, it is held, that 
respondent’s failure to answer constitutes an admission 
of the material facts alleged in the complaint and a 
waiver of his right to an oral hearing, and that respond- 
ent’s numerous failures to pay for shipments of the com- 
modities as set forth in the findings of fact herein con- 
stitute repeated and flagrant violations of the act for 
which its license should be revoked and the facts pub- 
lished 2196 920 
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am Page 

LIMITATION PERIOD | I 

Dismissal of complaint for failure to file complaint within---_-__ 2194 914) 
LOSS OF PROFITS 

Special damages for, when awarded___...-....-.----------- 2187 894 | 
PROFITS 

Special damages for loss of, when awarded_-___-_--..-------- 2187 894 
REJECTION OF COMMODITY 

Rejection without reasonable cause....._.----------------- 2189 902 
REPARATION 


Fa1LurE To Pay PurcnHasE Price 
Where complainant agreed to sell to respondent one car- 
load of U. S. No. 2 tomatoes to be “packed by Post Pro- 
duce Company,” and complainant delivered tomatoes 
labeled to indicate they were not a product of the Post 
Produce Company, though it was on notice that respond- 
ent had previously sold tomatoes answering this descrip- 
tion to another dealer and the latter, because of the 
breach, was unable to fill his contract for resale, held, 
that respondent suffered damages by reason of com- 
plainant’s breach measured by the difference between the 
contract price on its resale and the reasonable market 
value of the tomatoes at the time the defect was, or 
should have been discovered, and that complainant 
should be awarded reparation amounting to the difference 
between the original purchase price on its contract with 
respondent and the amount of damages which respond- 
ent suffered by reason of complainant’s breach of the 
Nh i a ook 5 2187 890 
Where complainant sold a truckload of boysenberries to 
respondent who accepted delivery but failed to pay 
the purchase price and respondent failed to file an 
answer to the complaint, it is held, that respondent’s 
failure to file an answer constitutes an admission of the 
facts alleged in the complaint, and respondent’s failure 
to pay the agreed purchase price is a violation of the act, 
for which reparation should be awarded complainant in 
the amount of the purchase price, with interest_...--_- 2191 904 
Where it is alleged that respondent failed to pay for é 
two carloads of potatoes purchased from the complain- 
ant and where respondent failed to file an answer to the 
complaint, held, respondent’s failure to file an answer 
is deemed to be an admission of the facts alleged in the 
complaint and respondent’s failure to pay the purchase 
price is a violation of the act for which reparation should 
be awarded to complainant... ....... 22... 225.625. 2189 900 
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REPARATION—Continued 
FAILuRE TO Pay PuRcHASE PRice—Continued 
Where it is alleged that respondent failed to pay the pur- 


chase price for a truckload of bananas sold to respondent 
by complainant, and where respondent failed to file an 
answer to the complaint, held, that respondent’s failure 
to file an answer constitutes an admission of the facts 
alleged in the complaint, and respondent’s failure to pay 
the full amount of the agreed purchase price is a viola- 
tion of the act, for which complainant should be awarded 
reparation in the amount of the purchase price____-_-___ 


Where it is alleged that respondent failed to pay the pur- 


chase price for shipments of boysenberries and where 
respondent failed to answer the complaint, held, respond- 
ent’s failure to answer the complaint is deemed an ad- 
mission of the facts alleged therein, and respondent’s 
failure to pay for the boysenberries is a violation of the 
act for which complainant is entitled to an award of 
PODOURAR Soe oink dws tune ene 


Where it is alleged that respondent has failed to pay the 


full purchase price for 11 carloads of potatoes purchased 
from complainant, and where respondent failed to file 
an answer to the complaint, held, that respondent’s 
failure to file an answer constitutes an admission of the 
facts alleged in the complaint and a waiver of oral hear- 
ing, and respondent’s failure to pay the full amount of 
the agreed purchase price is a violation of the act, for 
which reparation should be awarded to complainant---- 


Where respondent purchased from complainant tomatoes 


on track but refused to pay therefor, claiming that the 
tomatoes were dumped because of freezing injury and 
that complainant had expressly and impliedly warranted 
they were not frozen, held, that the evidence fails to 
establish complainant gave any express warranties and 
that there were no implied warranties since respondent 
inspected or had an opportunity to inspect the tomatoes 
prior to the purchase, and that reparation should be 
awarded complainant for the purchase price_------- 

2198: 934; 2199: 941; 2200: 948; 2201: 955 


Where the evidence shows that the parties entered into an 


agreement for the sale by complainant to respondents 
of 1452 sacks of potatoes on the basis of grades shown 
in a Federal-State inspection certificate, and respond- 
ents accepted delivery of the potatoes but have failed 
and refused to pay complainant the purchase price 
therefor, held, that complainant is entitled to an award 
of reparation in the amount of the unpaid purchase 
WEIOG, lt RORUAG 8 oo res oh ee ane eaneee 
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PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 


A. D. 
No. Page 
REPARATION—Continued 
UNLAWFUL REJECTION: 
Where it is alleged that complainant sold and deliver 

carload of potatoes and that respondent rejected the 
carload without reasonable cause, and where respondent ; 
failed to file an answer, held, that respondent’s failure : ( 
to file an answer constitutes a waiver of oral hearing 
and is deemed to be an admission of the facts alleged in 
the complaint, and respondent’s rejection without rea- 
sonable cause is a violation of the act for which com- 


Sen 


plainant should be awarded reparation in the amount ; ( 
of the loss sustained by him_____________---__-- asses 2198 806: 4 
RESCISSION OF CONTRACT 
Facts showing parties assented to___.-...---.---.---------- 2203 970 | 
STATUTE OF FRAUDS | 
Failure to comply with requirements of_---__-_------------- 2195 919 ( 
VIOLATION OF ACT 
Paiure to pay purchase price. .. 25. .<..<s-<- 6-2 --c-<--<ce 2183 882 


2184: 884; 2186: 889; 2189: 902; 2190: 903; 2191: 905; 
2196: 926; 2197: 929; 2198: 936; 2199: 943; 2200: 
950; 2201: 958. 
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INDEX-DIGEST AND SUBJECT-INDEX OF COURT DECISIONS 


Avaust 1949 
PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 


COMMON LAW 
Right of buyer on an f. o. b. acceptance final basis to avoid contract 
induced by fraud, Joseph Martinelli & Co., Inc. v. Simon Siegel 
CONDONE se ono c oacuenaewe were Gasda yao oes ae oe 


CONTRACT OF PURCHASE AND SALE 
Right of buyer on an f. o. b. acceptance final basis to avoid contract 
induced by fraud, Joseph Martinelli & Co., Inc. v. Simon Siegel 
COMpANG =. 2. ata ca nae lS Pea aed ited ee ee 
Right to recover damages for fraud by party committing breach of, 
Joseph Martinelli & Co., Inc. v. Simon Siegel Company ---_--____- 


COURT DECISIONS DISTINGUISHED 
L. Gillarde Co. v. Joseph Martinelli & Co., Inc., 168 F. 2d 276, 7 A. D. 
421, amended 169 F. 2d 60, 7 A. D. 595, certiorari denied, 335 U. S. 
585 and The LeRoy Dyal Co., Inc., 161 F. 2d 152, 6 A. D. 490, 
Joseph Martinelli & Co., Inc. v. Simon Siegel Company - ----___-- 


DAMAGES 
Right to recover, for fraud by party breaching contract, Joseph 
Martinelli & Co., Inc. v. Simon Siegel Company_________-------- 


F. O. B. ACCEPTANCE FINAL BASIS 
Right of buyer on, to reject commodity because of fraud, Joseph 
Martinelli & Co., Inc. v. Simon Siegel Company--_-_____-__-__----- 


FRAUD 

Contract induced by, voidable, Joseph Martinelli & Co., Inc. v. Simon 
Mere) Company 2522252 ae eee see ae eee Ss 

EFrFect oF Discovery OF, AFTER BREACH OF CONTRACT 
Fraud in the inception of a contract, although it does not render 
the contract void, renders it voidable at the election of the 
person defrauded with the result that if the defrauded party to 
a contract breaks it before he discovers the fraud, he may 
nevertheless assert the fraud as a defense as soon as he dis- 
covers it, and demand rescission on that account when sued for 
breach of contract, Joseph Martinelli & Co., Inc. v. Simon 
Wibiel COMNRIRG 8 5 ooo cecal anetenenca~ ses 
Election of remedy by party induced by, to enter into contract, Joseph 
Martinelli & Co., Inc. v. Simon Siegel Company ---- Sem ees 
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PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 


FRAUD—Continued 

Ricut or Buyer on AN F, O. B. Acceptancs Fina Basis To AvoIp 

Contract INDUCED BY 
Inasmuch as under either the Common Law or the Uniform Sales 
Act a purchaser who has been induced to enter into a contract by 
fraud has the right to avoid the contract, the Perishable Agri- 
cultural Commodities Act, 1930, including the regulations 
promulgated thereunder, does not deprive a purchaser on an 
f. o. b. acceptance final basis of that right. Joseph Martin- 
elli & Co., Inc. v. Simon Siegel Company-_--..._...--------- 
Right to recover damages for, by party breaching contract, Joseph 
Martinelli & Co., Inc. v. Simon Siegel Company-_-_-.--.-..--.----- 
Rigut To ReEcovER DAMAGES FoR, BY Party BREACHING CONTRACT 
The fact that the defrauded party has broken the contract before 
discovery of the fraud will not deprive him of his right to 
damages for the fraud in inducing him to enter into it, Joseph 
Martinelli & Co., Inc. ». Simon Siegel Company--_-____.----- 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
Purpose of, Joseph Martinelli & Co., Inc. v. Simon Siegel Company -- 
Right of buyer on an f. o. b. acceptance final basis to avoid contract 

induced by fraud, Joseph Martinelli & Co., Inc. v. Simon 
Mingel i oniiaiy 522 22 a hee t word Bee wane ends Ses 


PRACTICE AND PLEADING 
Fraud as a defense after its discovery, Joseph Martinelli & Co., Inc. v, 
Binion mipiee rOMmneny 2 oo So So oe ccse ces cueeeses 


REJECTION OF COMMODITY 
Ricut or Buyer on An F. O. B"Accerrance Finat Basis To REJECT 
CommopitTy BECAUSE OF FRAUD 
A buyer of a perishable agricultural commodity purchased on an 
“f. o. b. acceptance final’ basis has the right to reject for fraud 
now as he had before the passage of the Perishable Agricultural 
Commodities Act, 1930, even though at the time of rejection he 
was not aware of the fraud. Joseph Martinelli & Co., Inc. v. 
Re renATTN AE CRITE Se eee cee woccaw 
UNIFORM SALES ACT 
Right of buyer on an f. o. b. acceptance final basis to avoid contract 
induced by fraud, Joseph Martinelli & Co., Inc. v. Simon Siegel 
ONAN ce rh ha tt nee i eS teas 
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MANUFACTURER—PRODUCER—BANKER—LAWYER 
TEACHER—STUDENT—AVERAGE CITIZEN 


Know Your 
Government! 


The Constitution 
The Congress 
The Courts 


Executive Office of 
the President 


Department of the 
Treasury 
Bureau of Customs 


National Military 
Establishment 


Federal Security Agency 


Food and Drug Housing and Home 

Administration Finance Agency 
one re Selective Service System 
EOS Veterans Administration 


NFORMATION about these and other Federal 
departments and agencies is to be found in the 
1949 United States Government Organization Manual, 
an authoritative 725-page handbook covering the 
legislative, executive, and judicial branches of the 
Government. Issued annually by the Division of 
the Federal Register, the National Archives Estab- 
lishment, General Services Administration. 


$1.00 a copy 


Order from SUPERINTENDENT OF DOCUMENTS 
United States Government Printing Office, Washington 25, D. C. 


16—59399-1 








